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CONSTITUTIONAL POWERS OF THE SECURITIES AND 
EXCHANGE COMMISSION OVER PUBLIC 
UTILITY HOLDING COMPANIES 


LAWRENCE STANLEY LESSER 
Supervising Attorney, Securities and Exchange Commission 


I 


The title assigned me on the program covers a lot more territory 
than I had understood was to be the subject of my discussion. It 
was my understanding that I was to undertake the affirmative of 
the following question: 


May the statutory power of the Securities and Exchange Com- 
mission to require that each registered holding company “shall 
take such steps as the Commission shall find necessary to limit 
the operations of the holding company system of which such 
company is a part to a single integrated public utility system”— 
be constitutionally applied to require a registered holding com- 
pany to sell or otherwise dispose of a subsidiary company. 


In short—is section 11 (b) (1) of the Public Utility Holding Com- 
pany Act constitutional ? 

I intend out of necessity to confine myself to the narrower subject. 

Let us at the outset consider the statute which is to be the subject 
of discussion. To whom does it apply? What does it prohibit? 
What does it require? What are its sanctions? What are the ends 
to be achieved—what are the means that have been chosen to accom- 
plish them? 

The Public Utility Holding Company Act of 1935 applies primar- 
ily, and section 11 (b) (1), applies exclusively to what are termed 
“registered” holding companies and their subsidiaries. A registered 
holding company is one that has registered under section 5 (a) of 
the Act. That section provides that any holding company, as that 
term is defined in section 2 (a) (7) of the Act, may register and 
thus become a registered holding company by filing certain docu- 
ments with the Securities and Exchange Commission. 

And as was pointed out in Lawless v. The Securities and Exchange 
Commission the regulatory provisions of the Act do not take effect 
unless and until the holding company has registered. 

But section 5 (a) of the Act does not require registration. It is 
entirely permissive. Why then should a holding company register? 
The answer is found in section 4 (a) of the Act which almost alone 


1105 F. (2d) 574 (C. C. A. 5th, 1939). 
[ 1128 ] 


CONSTITUTIONAL LAW SYMPOSIUM: LESSER 1129 


of all the sections of the Act applies to unregistered holding com- 
panies. That section makes it unlawful (and section 29 makes it a 
crime) for any unregistered holding company either directly or 
through a subsidiary to do any one of five things. 

In sum, unregistered holding companies are forbidden either di- 
rectly or through subsidiaries (1) to sell, transmit or distribute gas 
or electric energy in interstate commerce; (2) by the use of the 
mails or any means or instrumentality of interstate commerce nego- 
tiate, to enter into or take any step in the performance of any serv- 
ice, sales or construction contract with any public utility company or 
holding company; (3) by the use of the mails or any means or 
instrumentality of interstate commerce to distribute or make any 
public offering of any of its securities or those of any subsidiary or 
affiliate or of any holding company or public utility company; (4) by 
the use of the mails or any means or instrumentality of interstate 
commerce to acquire or negotiate for the acquisition of any security 
or utility assets of any subsidiary, affiliate or of any public utility 
company or holding company; and (5) to engage in any business 
in interstate commerce. 

As Judge Bingham pointed out in the Lawless case the Act thus 
makes registration a condition precedent to the lawful use by a hold- 
ing company or its subsidiaries of the channels of interstate com- 
merce or the mails. In the Electric Bond and Share case? the 
Supreme Court, two years ago today, held that the imposition of 
such a condition precedent to the use of the mails and the instru- 
mentalities of interstate commerce was a constitutional exercise of 
the power of Congress over interstate commerce and the postal estab- 
lishment. 

The decision in the Electric Bond and Share case,*? however, is 
doubly significant. In the first place it lays to rest any contention 
that the business of a public utility holding company in operating, 
managing and servicing subsidiaries in different states does not con- 
stitute interstate commerce. In the second place, the decision in 
the Bond and Share case establishes that the pursuit of interstate 
commerce by a subsidiary constitutes an engagement in interstate 
commerce by the holding company. Thus Mr. Chief Justice Hughes 
said : 

That . . . [the holding companies] conducted such trans- 
actions through the instrumentality of subsidiaries cannot avail 


to remove them from the reach of the federal power. It is the 
substance of what they do, and not the form in which they 


2 303 U. S. 419, 58 Sup. Ct. 678, 82 L. ed. 936 (1938). 
8 Id. 
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clothe their transactions, which must afford the test. The con- 
stitutional authority confided to Congress could not be main- 
tained if it were deemed to depend upon the mere modal arrange- 
ments of those seeking to escape its exercise. 


Moreover, since the decision of the Supreme Court in Consoli- 
dated Edison Company v. The National Labor Relations Board * 
there is little room to doubt that the business of a public utility com- 
pany even though its lines do not cross the boundaries of any state 
is so intertwined with and necessary to interstate commerce that its 
business is to be considered, for some purposes at any rate, a part 
thereof. 

But let us return to the statute itself. 


Substantively, the Public Utility Holding Company Act of 1935 
may be divided, roughly speaking, into three parts. The first part— 
which I have already adverted to—consists of those sections of the 
Act which require the filing of registration statements, and supple- 
mentary reports as conditions precedent to the use of the mails, the 
instrumentalities of interstate commerce, and any engagement in such 
commerce. This phase of the Act was obviously designed, in part, 
to throw the white light of publicity on the activities of public utility 
holding companies and their subsidiaries with the thought, perhaps, 
that publicity might act as a deterrent to the continuation of many 
of the unhappy practices which have from time to time prevailed. 

The second part of the Act is its regulatory phase. By this portion 
of the Act Congress has undertaken through the Securities and 
Exchange Commission to regulate many of the activities of registered 
public utility holding companies and their subsidiaries. Thus, for 
example, the issuance of securities, the performance of service con- 
tracts, the payment of dividends, the making of loans and the sale of 
assets—all fall within the regulatory jurisdiction of the Commission. 
This regulation was obviously intended to supplement and not sup- 
plant regulation by the states, for wherever effective state regulation 
exists the Act provides no federal regulation or affords exemptions. 

That state regulation in the utilities field required supplementing 
was effectively disclosed by the detailed and extended investigations 
conducted by the Federal Trade Commission pursuant to the Walsh 
resolution. That investigation revealed that a major portion of the 
electric and gas industry of the country was controlled by holding 
companies that were not subject to effective state regulation. It 
demonstrated that the proper regulation of public utility companies 
by the states was well nigh impossible because of the inability of 


4305 U. S. 188, 59 Sup. Ct. 155, 83 L. ed. 119 (1938). 
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the states to regulate or even investigate the activities of foreign 
holding companies which had taken over the active management of 
the utilities—leaving the local “managers” but figureheads. Thus 
the states which had granted regional monopolies to the industry 
were without power to effectively exercise that control which is nec- 
essary to curb the monopolistic tendency to over-reach. 

I have no intention of repeating here the sordid details of the more- 
than-twice-told tale of the abuses that gave rise to this legislation. 
It suffices to recall that the wreckage of state regulation of public 
utility holding companies and their subsidiaries was clearly reflected 
in such adjudications as New Hampshire Gas and Electric Company 
v. Morse® where a three-judge court held that a state commission 
was without power to subpoena the records of a foreign holding com- 
pany so as to determine the nature and extent of its transactions 
with wholly owned domestic public utility subsidiaries and Federal 
Trade Commission v. Smith® which held that public utility holding 
companies, were for the most part engaged in interstate commerce, 
with the inevitable consequence of putting beyond the regulatory 
power of the states one of the most vital aspects of effective public 
utility regulation. 

Thus the state regulation of operating companies was caught be- 
tween the Scylla of the fictional absence of foreign corporations and 
the Charybdis of the immunity of interstate commerce from state 
regulation. The second phase of the Act—its regulatory phase—was 
intended to fill this breach and supplement state regulation where, be- 
cause of our Federal system of government and the interstate and 
even national character of holding companies, state regulation had 
proven unavailing. 

But our discussion this evening is concerned with neither of these 
phases of the Act. The problem raised is the constitutionality of 
the third phase—that which is encompassed by section 11 (b) (1). 
This section reads: 


It shall be the duty of the Commission, as soon as practicable 
after January 1, 1938: 


To require by order, after notice and opportunity for hearing, 
that each registered holding company, and each subsidiary com- 
pany thereof, shall take such action as the Commission shall 
find necessary to limit the operations of the holding-company 
system of which such company is a part to a single integrated 
public-utility system, and to such other businesses as are rea- 
sonably incidental, or economically necessary or appropriate to 
the operations of such integrated public-utility system ; 





542 F. (2d) 490 (N. H. 1930). 
61 F. Supp. 247 (S. D. N. Y. 1932). 
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Then follows a proviso that under certain specified conditions in the 
public interest, the Commission shall permit a registered holding com- 
pany to retain one or more additional integrated systems. 

The phrase “integrated public-utility system” is defined so far as 
electric companies are concerned (and since the principles involved 
with respect to gas companies are the same, let us limit ourselves 
for convenience sake to electric companies) in section 2 (a) (29) 
to mean: 


. a system consisting of one or more units of generating 
plants and/or transmission lines and/or distributing facilities, 
whose utility assets, whether owned by one or more electric 
utility companies, are physically interconnected or capable of 
physical interconnection and which under normal conditions 
may be economically operated as a single interconnected and co- 
Ordinated system confined in its operations to a single area or 
region, in one or more states, not so large as to impair (con- 
sidering the state of the art and the area or region affected) 
the advantages of localized management, efficient operation, and 
the effectiveness of regulation. . . . 


Note carefully the words “not so large as to impair the advantages 
of localized management, efficient operation, and the effectiveness of 
regulation” for these are the ultimate goal. 

As Chairman Frank recently said the enforcement of Section 11 
“will not be applying a death sentence to the utility industry.”* On 
the contrary, as he made clear, the enforcement of that section will 
“be carrying out the carefully planned congressional purpose of re- 
juvenating local utility management.” Moreover, as he pointed out, 
the enforcement of section 11 will have its effect on the work of the 
Commission. In his words: 


Progressively as we carry out the provisions of the statute 
and thereby revitalize local control of local operating companies, 
our review of management—with real localized management— 
will dwindle to the vanishing point. 


And therein lies the answer to those who contend that the Act 
violates states’ rights, that the Act is an assertion of national power 
to destroy the freedom of the states. The states never did and never 
could effectively regulate nation-wide holding companies and they 
never did and they never could effectively regulate operating sub- 
sidiaries of foreign holding companies. The effect of section 11 will 
be to limit the activities of holding companies in such a way that 
they and their subsidiaries will be subject to more effective state 
regulation. And thus is the national power used not to destroy or 





7In an Address before The American Management Association, January 25, 
1940. 
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usurp the powers of the states, but to recreate in the states the power 
effectively to regulate the industry. But as long as public utility 
holding companies are of national scope and character the Federal 
government must undertake to regulate holding companies, for the 
74th Congress in 1935 finally realized the truth of what Theodore 
Roosevelt said to the 59th Congress in 1906: 

Experience has shown conclusively that it is useless to try 
to get any adequate regulation and supervision of these great 
corporations by state action. Such regulation and supervision 
can only be effectively exercised by a sovereign whose jurisdic- 


tion is coextensive with the field of work of the corporations— 
that is by the national government. 


II 


May the powers of the Commission under section 11 (b) be con- 
stitutionally applied to require a registered holding company to sell 
or otherwise dispose of a subsidiary company or its assets? That is 
the question before us this evening. My answer is “yes” and in the 
remainder of the time allotted to me I hope to outline my reasons. 

The power of Congress to enact section 11 of the Act as well as 
every other section of the Act must be found primarily in the postal 
power or the commerce power of Congress. These are granted to 
the Congress by Section 8 of Article I of the Constirution which 
in pertinent part reads: 


The Congress shall have power . . . to regulate commerce 
with foreign nations and among the several states and with the 
Indian tribes; . . . [and] to establish post offices and post 
roads; . . . [and] to make all laws which shall be necessary 
and proper for the carrying into execution of the foregoing 
powers. 


Let us for the moment limit ourselves to a consideration of the power 
of the Congress under the commerce clause. 


The power of Congress over interstate commerce has been recog- 
nized from the days of Chief Justice Marshall as a “power to regulate, 
that is to prescribe the rule by which commerce is to be governed.” 
“This power” Marshall wrote in Gibbons v. Ogden® “like all others 
vested in Congress is complete in itself, may be exercised to its ut- 
most extent and acknowledges no limitations other than are pre- 
scribed in the CoNSTITUTION.” 

“These,” Marshall continued, “are expressed in plain terms... . 
If, as has always been understood, the sovereignty of Congress though 
limited to specified objects, is plenary as to those objects, the power 





89 Wheat. 1, 196, 6 L. ed. 23 (U. S. 1824). 
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over commerce with foreign nations and among the several states is 
vested in Congress as absolutely as it would be in a single govern- 
ment having in its constitution the same restrictions on the exercise 
of the power as are found in the ConstITuTION of the United States. 
The wisdom and the discretion of Congress,” the Chief Justice con- 
tinued, “. . . and the influence which their constituents possess at 
elections are in this as in many other instances . . . the sole re- 
straints on which they have relied to secure them from its abuse.” 

Thus over a century ago, when economically there was much less 
reason for so holding than there is now, Marshall said unequivocally 
that Congress was sovereign over interstate commerce and that that 
sovereignty was as full and complete as though this were not a Fed- 
eral nation but a single nation. 

Marshall had anticipated his opinion in Gibbons v. Ogden® when 
three years earlier, in Cohens v. Virginia’® he assimilated the national 
power over interstate commerce to the national power to declare war 
and make peace. 


In war, we are one people. In making peace, we are one peo- 
ple. In all commercial regulations, we are one and the same 
people. In many other respects, the American people are one; 
and the government which is alone capable of controlling and 
managing their interests in all these respects is the government 
of the Union. It is their government, and in that character, 
they have no other. America has chosen to be in many respects, 
and to many purposes, a nation; and for all these purposes, 
her government is complete; to all these objects it is competent. 
The people have declared, that in the exercise of all powers 
given for these objects, it is supreme. It can then, in effecting 
these objects legitimately control all individuals . . . within the 
American territory. 


Some four decades later the sovereignty of Congress over inter- 
state commerce was again proclaimed when the Supreme Court in 
Gillman v. Philadelphia** speaking through Mr. Justice Swayne main- 
tained that so far as interstate commerce was concerned 

Congress possesses all the powers which existed in the states 


before the adoption of the national ConstiTuTION and which 
have always existed in the parliament in England. 


Nor is the basic pronouncement of Marshall in Gibbons v. Ogden** 
to be discounted as mere rhetoric inspired by the political exigencies 
of the day. Eighty years later in Champion v. Ames™* Mr. Justice 





9 Id. 

106 Wheat. 264, 412, 5 L. ed. 257 (U. S. 1820). 
113 Wall. 713, 725, 18 L. ed. 96 (U. S, 1865). 

12 Supra note 8. 

18 188 U. S. 321, 347, 352, 23 Sup. Ct. 321, 47 L. ed. 492 (1902). 
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Harlan and 113 years later in the Kentucky Whip and Collar case™* 
Mr. Chief Justice Hughes quoted them with approval and reaffirmed 
them as stating fundamental constitutional principle. 

That Congress is equally sovereign over the mails there can be no 
doubt. The power to establish a postal system is vested in Congress 
and in Congress alone. And as Marshall proclaimed in Gibbons v. 
Ogden, the sovereign powers vested in Congress although limited to 
specified objects are plenary as to those objects and may be exer- 
cised to their utmost extent. 

But to say that Congress is sovereign over interstate commerce 
and the mails is not to say that Congress is absolute sovereign. 
Marshall was careful to point out in Gibbons v. Ogden that the sov- 
ereignty of Congress is subject to the limitations prescribed in the 
CoNnsTITUTION—that is to the limitations of Section 9 of Article I 
and those of the Bill of Rights. Thus, for example, the power of 
Congress over interstate commerce is subject to the restraint of the 
due process clause of the Fifth Amendment and the sovereignty of 
Congress over the mails is limited as the Supreme Court pointed out 
in Ex Parte Jackson** by the unreasonable search and seizure pro- 
visions of the Fourth Amendment. 


However that may be, the Supreme Court held in the Electric 
Bond and Share case,® as we have already seen, that a requirement 
of registration as a condition precedent to the use of the mails or 
the engagement in interstate commerce by a public utility holding 
company is a proper exercise of the national power. Thus it is 
established that the power to regulate interstate commerce and the 
mails includes not only the power to inflict penalties for the violation 
of such regulations as Congress may adopt for the use of the mails 
and the channels of interstate commerce, but the power as well to 
close the mails and interstate commerce to those who do not perform 
such conditions precedent as Congress may impose upon their use. 


But the holding of the Supreme Court in the Bond and Share 
case!’ that Congress might impose conditions precedent upon any 
use of the mails or engagement in interstate commerce must rest upon 
the premise that Congress has the power to prohibit the use of the 
mails or the channels of interstate commerce in connection with such 
matters as Congress might deem necessary for the protection of the 
people of the United States—a power recognized in such cases as 
The Lotteries case; The Commodities Clause case; The Prison 





14299 U. S. 334, 345, 57 Sup. Ct. 277, 81 L. ed. 270 (1936). 
1596 U. S. 727, 24 L. ed. 877 (1877). 

16 Supra note 2. 

17 Id, 
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Goods case; The Lottery Tickets case; The Seditious Matter case; 
The Mail Fraud case.'* 

This power to prohibit interstate commerce was described by Mr. 
Chief Justice Taft in Brooks v. United States: 


Congress can certainly regulate interstate commerce to the 
extent of forbidding and punishing the use of such commerce 
as an agency to promote immorality, dishonesty or the spread 
of any evil or harm to the people of other states from the state 
of origin. In doing this it is merely exercising the police power, 
for the benefit of the public, within the field of interstate com- 
merce. 


The power of Congress to close the mails was upheld by Mr. Jus- 
tice Holmes in Badders v. United States*® when he said: 


The overt act of putting a letter into the post office of the 
United States is a matter that Congress may regulate. What- 
ever the limit to its power, it may forbid any such acts done in 
furtherance of a scheme that it regards as contrary to public 
policy whether it can forbid the scheme or not. 


The prohibition of the use of interstate commerce and the mails 
contained in the Public Utility Holding Company Act of 1935 is 
precisely of this nature. It is designed to prevent the use of the 
mails and interstate commerce as agencies to promote the spread of 
the evils that Congress has found to result from holding companies 
to the purchasers of their securities and to the consumers served 
by the public utility companies which they control. This legislation 
was intended to close the federal avenues to acts done in furtherance 
of a scheme that Congress after full inquiry into the facts has come 
to regard as contrary to public policy. And the often repeated argu- 
ment that the police power of Congress over the mails and interstate 
commerce extends only to articles intrinsically harmful has been fully 
answered by the decision in the Electric Bond and Share case* if 
indeed it had not been refuted long before. 

It may be that the concept of a national “police power” used may 
jar upon some. Yet there can be no mistaking Chief Justice Taft 
when in the Brooks case** he referred to the “exercise of the police 





18 Champion v. Ames, supra note 13; United States v. Delaware & Hudson 
Co., 213 U. S. 366, 29 Sup. Ct. 527, 53 L. ed. 836 (1909) ; Kentucky Whip & 
Collar Co. v. Illinois Central Railroad Co., supra note 14; Public Clearing 
House v. Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. ed. 1092 (1907); Mil- 
waukee Publishing Co. v. Burleson, 255 U. S. 407, 41 Sup. Ct. 352, 65 L. ed. 
704 (1921); Badders v. United States, 240 U. S. 391, 36 Sup. Ct. 367, 60 
L. ed. 706 (1916). 

19 267 U. S. 432, 437, 45 Sup. Ct. 345, 69 L. ed. 699 (1924). 

20 Supra note 18. 

21 Supra note 2. 

22 Supra note 19. 
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power for the benefit of the public within the field of interstate com- 
merce.” Indeed, two years earlier in Chicago Board of Trade v. 
Olsen** the Chief Justice had referred to and sustained the existence 
of such a power. But whether the phrase “police power” is used or 
not is immaterial. It is firmly established that, acting within the 
scope of its authority, Congress has the same full power that the states 
have to employ any regulatory device which is reasonably adapted to 
the public welfare. Thus, while in Hamilton v. Kentucky Distillers 
Warehouse Company** Mr. Justice Brandeis expressed the opinion 
that there was no national police power, he was careful to point 
out that it was 


. none the less true that when the United States exerts 
any of the powers conferred upon it by the CoNsTITUTION, no 
valid objection can be based upon the fact that such exercise 
may be attended by the same incidents which attended the exer- 
cise by a state of its police power or that it may tend to accom- 
plish a similar purpose. 


Perhaps Mr. Justice Roberts in Nebbia v. New York*> best stated 
the proposition when without referring to the “police power” in so 
many words he said: 


This court from the early days [has] affirmed that the power 
to promote the general welfare is inherent in government. Touch- 
ing the matters committed to it by the ConsTiTuTION, the United 
States possesses the power, as do the states in their sovereign 
capacity touching all subjects, jurisdiction of which is not sur- 
rendered to the Federal government. . . 


And it has long been held that this “police power”—or power to 
legislate for the general welfare—includes as Mr. Justice Roberts 
said in Atlantic & Pacific Tea Company v. Grosjean** the power to 
forbid, “as inimical to the public welfare, the prosecution of a par- 
ticular type of business [and to] ... regulate a business in such 
manner as to abate evils deemed to arise from its pursuit.” In 
recognizing this power in the states, however, the Supreme Court 
has more than once held that the power of a state to regulate or 
forbid a business does not extend to those engaged in interstate 
commerce.”7?. The reason usually given is that such a course would 


28 262 U. S. 1, 41, 43 Sup. Ct. 470, 67 L. ed. 839 (1922). 

24251 U. S. 146, 156, 40 Sup. Ct. 106, 64 L. ed. 194 (1919). 

25 291 U. S. 502, 524, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 

26 301 U. S. 412, 425, 426, 57 Sup. Ct. 772, 81 L. ed. 1193 (1936). 


27 Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. Ct. 851, 35 L. ed. 649 (1890) ; 
Lemke v. Farmers’ Grain Co., 258 U. S. 50, 42 Sup. Ct. 244, 66 L. ed. 458 
(1921). 
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constitute a usurpation of the powers of Congress. Thus in Crutcher 


v. Kentucky,*® Mr. Justice Bradley said: 


. Would any one pretend that a state legislature could 
prohibit a foreign corporation,—an English or a French trans- 
portation company, for example,—from coming into its borders 
and landing goods and passengers at its wharves, and soliciting 
goods and passengers for a return voyage, without first obtaining 
a license from some state officer, and filing a sworn statement 
as to the amount of its capital stock paid in? And why not? 
Evidently because the matter is not within the province of state 
legislation, but within that of national legislation. .. . 

. .. The prerogative, the responsibility and the duty of pro- 
viding for the security of the citizens and the people of the 
United States in relation to foreign corporate bodies, or foreign 
individuals with whom they may have relations of foreign com- 
merce, belong to the government of the United States, and not 
to the governments of the several states; and confidence in that 
regard may be reposed in the national legislature without any 
anxiety or apprehension arising from the fact that the subject 
matter is not within the province or jurisdiction of the state 
legislatures. And the same thing is exactly true with regard 
to interstate commerce as it is with regard to foreign commerce. 
No difference is perceivable between the two... . 


Thus the prerogative, the responsibility and the duty of providing 
for the security of the citizens of the United States in their relations 
to corporations engaged in interstate commerce belongs to Congress. 
And in exercising that prerogative and performing that duty Con- 
gress has the responsibility of enacting such legislation for the regu- 
lation of persons engaged in interstate commerce as will abate such 
evils as are deemed to exist and provide for the security of those 
citizens of the United States who are affected by that commerce. 

And it would seem that, subject to the restrictions of the Bill of 
Rights, the means of regulation open to Congress are as numerous 
and varied as the evils to be abated and as extensive as the security 
of the people of the United States requires. As Mr. Justice Hughes, 
as he then was, said in the Minnesota Rate Case:** 

The authority of Congress extends to every part of interstate 


commerce and to every instrumentality or agency by which it is 
carried on. 


That authority, moreover, as Mr. Justice Field said in Welton v. 
Missour#®® may be exercised by the Congress: 

To prescribe rules by which . [interstate commerce] shall 

be governed,—that is, the conditions upon which it shall be 


28 Id. 
29 230 U. S. 352, 399, 33 Sup. Ct. 729, 57 L. ed. 1511 (1912). 
3091 U. S. 275, 279, 23 L. ed. 347 (1875). 
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conducted; to determine how far it shall be free and untram- 
meled and how far it shall be burdened by duties and imposts, 
and how far it shall be prohibited. 


The power of the Congress to regulate interstate commerce in- 
cludes then the power to determine how far it shall be free, how 
far it shall be burdened, and how far it shall be prohibited. This 
power, moreover, as Mr. Justice Field said in Sherlock v. Alling:* 


. . . authorizes legislation with respect to all the subjects of . . . 
interstate commerce, the persons engaged in it, and the instru- 
ments by which it is carried on. 


A corporation doing business in interstate commerce is, of course, 
both a person engaged in such commerce and an instrument by which 
it is carried on. 

Now, the question is may Congress require a corporation engaged 
in interstate commerce to divest itself of a subsidiary company— 
that is may Congress by legislation regulate or prohibit the owner- 
ship of stock in other corporations by a company engaged in interstate 
commerce? I think there is ample authority to say that Congress 
has that power. 

Stock ownership by corporations was unknown at common law; 
in some states it is not permitted today. In the case of corporations 
organized in the District of Columbia, which are created by federal 
authority, Congress has adhered to the common law rule. The code 
of the District provides that: 


It shall not be lawful for any company to use any of its funds 
for the purchase of any stock in any other corporation. 


Moreover, in exercising their power to regulate domestic com- 
merce, the states may, as the Supreme Court held in Orient Insur- 
ance Co. v. Daggs** subject foreign corporations engaged in that 
commerce to the limitations which they impose upon corporations of 
their own creation. Thus the states may, and some have, prohibited 
foreign corporations engaged in their domestic commerce from hold- 
ing stock in other corporations.** 

The power to effect such regulation is, of course, based upon the 
right of a state to exclude foreign corporations from engaging in its 
domestic commerce. But, the national government has the same power 
as to the engagement of any corporation in interstate commerce. 


8193 U. S. 99, 103, 23 L. ed. 819 (1876). 

82172 U. S. 557, 566, 19 Sup. Ct. 281, 43 L. ed. 552 (1899). 

83 Coler v. Takoma Railway & Power Co., 65 N. J. Eq. 347, 54 Atl. 413 
(1904); cf., Williams v. Gaylord, 186 U. S. 157, 22 Sup. Ct. 798, 46 L. ed. 
1102 (1901); Hooper v. California, 155 U. S. 648, 655, 15 Sup. Ct. 207, 39 
L. ed. 297 (1894). 
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That such power resides in the national government is not only to 
be inferred from the oft exercised and recognized power of Congress 
to prohibit interstate commerce, but also from the less frequently 
exercised but equally recognized power of Congress to charter cor- 
porations to engage in interstate commerce. 


Thus shortly after the adoption of the Constirution Alexander 
Hamilton wrote :** 


The fact that all the principal commercial nations have made 
use of . . . corporations is a satisfactory proof that the estab- 
lishment of them is an incident to the regulation of commerce. 


He concluded therefore that Congress might properly create corpora- 
tions to trade*® 


with foreign countries or . . . between the states or with the 
Indian tribes because it is the province of the Federal govern- 
ment to regulate those objects, and because it is incident to a 
general sovereign or legislative power to regulate a thing, to 
employ all the means which relate to its regulation to the best 
and greatest advantage. 


And Congress has from time to time granted charters to companies 
to engage in interstate commerce and the Supreme Court has sus- 
tained that course as a proper exercise of congressional powers under 


the Commerce Clause.*¢ 


For the most part, however, the power of Congress to create cor- 
porations to engage in interstate commerce has remained dormant. 
The states have, therefore, been the creators of most such corpora- 
tions. It is, however, well grounded constitutional doctrine that while 
the Congress and the states may exercise a coordinate jurisdiction 
over many matters entrusted to the Congress by the CoNnsTITUTION, 
so long as Congress does not act*? nevertheless there always re- 
mains with Congress the power to preémpt the field and to prohibit 
state action.** 


On this basis eminent constitutional lawyers have concluded that 
Congress may constitutionally withhold the privilege of doing busi- 


84 Opinion on Constitutionality of the Bank of the United States, THe Fep- 
ERALIST (Ford’s ed. 1898) p. 677. 

85 Td, at p. 657 et seq. 

86 Union Pacific Railway Co. v. Myers, 115 U. S. 1, 5 Sup. Ct. 1113, 29 
L. ed. 319 (1895); California v. Pacific Railroad Companies, 127 U. S. 1, 8 
Sup. Ct. 1073, 32 L. ed. 150 (1887); Luxton v. North River Bridge Co., 153 
U. S. 525, 14 Sup. Ct. 891, 38 L. ed. 808 (1894). 

87 Wilson v. The Blackbird Creek Marsh Co., 2 Pet. 250, 7 L. ed. 412 
(U. S. 1829). 


88 Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869). 
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ness as a corporation in interstate commerce unless a federal charter 
has been secured.*® 

If Congress, then, can close the channels of interstate commerce 
to corporations not chartered by it, Congress may subject non-feder- 
ally chartered corporations engaged in that commerce to the limita- 
tions it could impose upon corporations of its own creation—just 
as the states may impose such conditions on foreign corporations 
engaged in their domestic commerce. 

Thus thirty years ago Frank B. Kellogg, later Secretary of State 
in the Coolidge administration, made an exhaustive study of the 
subject and came to the conclusion that*® 


Within its power of regulation . . . [Congress] may pre- 
scribe what corporations may . . . engage in [interstate] 
commerce. It may prohibit corporations organized under for- 
eign governments from engaging therein, or prescribe the regu- 
lations under which they may so engage. It may equally 
prohibit state corporations from so engaging or as a condition 
prescribe the regulations under which they may engage. 


Consequently, Congress might well have adopted the policy of 
prohibiting corporations engaged in interstate commerce from own- 
ing stock of other corporations, just as the states have prohibited 
corporations engaged in domestic commerce from so doing. 

Congress, however, has not gone that far in the Public Utility 
Holding Company Act. Having found that the operation by one 
holding company in interstate commerce of scattered public utilities 
and other businesses bearing little or no relationship to each other 
adversely affects the interests of investors and consumers, Congress 
has merely provided that unless substantial economies will otherwise 
result, every interstate holding company shall be limited in its opera- 
tions to a single integrated public utility system and to such other 
businesses as are reasonably incidental or economically necessary or 
appropriate thereto. 

And whether we base our conclusion upon the concept of a na- 
tional police power in the field of interstate commerce, or upon the 
analogy to the power of the states over corporations engaged in 
domestic commerce, we must agree with Secretary Kellogg when he 


389 George W. Wickersham, State Control of Fedcral Corporations (1909) 19 
Yate L. J. 1; Frank B. Kellogg, Federal Incorporation and Control (1910) 
20 Yate L. J. 177; Victor Morawetz, The Power of Congress to Enact Fed- 
eral Incorporation Laws and to Regulate Corporations (1913) 26 Harv. L. 
Rev. 667. See also William W. Cooke, Federal Railroad Incorporation (1916) 
26 Yate L. J. 207; Charles W. Bunn, Federal Incorporation of Railway Com- 
panies (1917) 30 Harv. L. Rev. 589; Milo W. Watkins, Federal Incorporation 
(1918) 17 Mic L. Rev. 64, 145, 238 


40 (1910) 20 Yaze L. J. 177, 186. 








1142 THE GEORGE WASHINGTON LAW REVIEW 


said some thirty years ago“! that Congress might properly condition 
corporate engagement in interstate commerce so as to 
insure the solvency of such corporations, to the end that their 
securities may be safe investments for the people, and that they 


may be able to perform their obligations as instrumentalities of 
commerce. 


III 


Of course, in enforcing the Act, some holding companies may be 
required, if they are to continue in interstate commerce, to sell or 
otherwise dispose of one or more subsidiary companies whose prop- 
erties are not included within the integrated utility system or do not 
constitute business reasonably incidental or economically necessary 
or appropriate thereto. But Congress might have refused the right 
of engaging in interstate commerce to any corporation owning stock 
in any other corporation or having any subsidiaries at all! 

There is no denying that the limitations of section 11 cut down 
the right of a corporation engaging in interstate commerce to exercise 
the powers vested in it by its state-given charter. But no valid con- 
stitutional objection can be based on that circumstance. 

Thus when the point was raised in Northern Securities Company 
v. United States*? that the Anti-Trust Act was unconstitutional be- 


cause it limited the Company in exercising the powers vested in it 
by the State of New Jersey to acquire and own securities, Mr. Justice 
Harlan replied: 


We cannot conceive how it is possible for any one to seriously 
contend for such a proposition. It seems nothing less than that 
Congress, in regulating interstate commerce, must act in sub- 
ordination to the will of the states when exerting their power 
to create corporations. No such view can be entertained for a 
moment. 


Similarly Mr. Justice White in United States v. Delaware & 
Hudson Company* in sustaining the constitutionality of the Com- 
modities Clause’ of the Hepburn Act dismissed the contention that 
that Act was unconstitutional because it deprived a corporation of 
the right to do what its state-given charter provided it might do. 
In so holding he said: 


. . The power to regulate commerce possessed by Congress 
is in the nature of things ever enduring, and therefore the right 
to exert it today, tomorrow and at all times in its plenitude must 
remain free from restrictions and limitations arising or asserted 


41 Td. 
42193 U. S. 197, 345, 24 Sup. Ct. 436, 48 L. ed. 679 (1904). 
43 213 U. S. 366, 405, 29 Sup. Ct. 527, 53 L. ed. 836 (1909). 
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to arise by state laws, whether enacted before or after Congress 
has chosen to exert and apply its lawful power to regulate. 


The doctrine that nothing will be allowed to impair the sovereign 
power of Congress over the fields assigned to it by the ConsTITUTION 
was more recently reaffirmed, with illustrations drawn from cases 
under the Commerce Clause in the decision upholding the constitu- 
tionality of the joint resolution abrogating the gold clause in private 
contracts. Thus in Norman v. Baltimore & Ohio Railroad ** Mr. 
Chief Justice Hughes said: 


Contracts, however express, cannot fetter the constitutional 
authority of Congress. Contracts may create rights of property 
but when contracts deal with a subject matter which lies within 
the control of the Congress, they have a congenital infirmity. 
Parties cannot remove their transactions from the reach of domi- 
nant constitutional power by making contracts about them. 


Therefore whether we consider a corporate charter a law or 
hearken back to the Dartmouth College case*® and consider it a con- 
tract, in either event the powers granted by it are affected with a 
congenital infirmity: In short, if a corporation created by a state 
seeks to engage in interstate commerce it subjects itself to the domi- 
nant constitutional power of Congress and must forego the privilege 
of exercising any state-given power that Congress, acting under the 
Commerce Clause, forbids to instrumentalities of interstate com- 
merce. 

The problem can also be considered from another angle. No state 
can create a corporation with the legal right to exercise its franchise 
in another state. When a corporation does exercise its corporate 
powers within a state other than that which created it, it does so 
either by sufferance*’ or, if it engages in interstate commerce, because 
the state has no power to interfere with it, the power to regulate 
interstate commerce being vested in Congress alone.** The right of 
any state-chartered corporation to engage in interstate commerce 
within the confines of any state other than that under whose laws it 
was organized derives solely from the national power.*® Consequent- 
ly Congress, which alone has the power to regulate interstate com- 
merce, may limit the right of such a corporation to engage in inter- 


44204 U. S. 240, 307, 55 Sup. Ct. 407, 79 L. ed. 885 (1935). 
454 Wheat. 518, 4 L. ed. 629 (1819). 
46 Bank of Augusta v. Earle, 13 Pet. 519, 588, 10 L. ed. 274 (U. S. 1839). 

47 Td. at 589, 590. 

48 International Text Book Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 
L. ed. 678 (1909); Western Union Telegraph Co. v. Kansas, 216 VU. S, 1, 
30 Sup. Ct. 190, 54 L. ed. 355 (1909). 

49 Crutcher v. Kentucky, supra note 27. 
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state commerce. Thus in 1913 Victor Morawetz, a well-recognized 
authority on corporate law wrote 


No state can confer a legal right or franchise to act in a cor- 
porate capacity in other states, and Congress alone is vested by 
the ConsTITUTION with the power to legislate for the regulation 
of interstate and international commerce. The organization, 
powers, and financial condition of a . . . corporation may have 
a direct and important relation to the transaction of interstate 
and international commerce, and may be of such a character as 
to render the commercial operations of the corporation a menace 
to the security and welfare of the people of all the states. A 
statute prohibiting the transaction of interstate commerce by 
means of a corporate organization which is a menace to the 
security of the public would seem justifiable as an exercise of 
the police power over interstate commerce and as a regulation 
of such commerce within the meaning of the ConsT1TuTION. 


IV 


The conclusion is inevitable that Congress may prescribe the con- 
ditions under which corporate business may be transacted in inter- 
state commerce. That is all that Congress has done in the Public 
Utility Holding Company Act of 1935. 

It might be urged, however, that while section 11 might be a 
proper limitation as to subsidiaries acquired after the enactment of 
the Public Utility Holding Company Act, nevertheless, because of 
the restrictions of the Fifth Amendment it cannot constitutionally 
be applied to require the divestment of a subsidiary acquired before 
its adoption. Such a contention, however, would seem untenable. 

Congress may prescribe the conditions under which corporate 
business may be transacted in interstate commerce and in so doing 
it may and has required the dissolution of existing corporations and 
the divestment of property where such dissolution or divestment is 
reasonably necessary to bring about desired conditions in the field 
of interstate commerce." And it makes no difference whether the 
property was acquired or the corporation organized before or after 
Congress enacted the applicable regulation. 

Thus in United States v. Reading Co.** the railroad properties 
and the coal properties of the Reading Company dated in association 
from about 1863. The corporate structure of the Reading Company 
—the railroad properties in one subsidiary and the coal properties 
in another—dated from 1896. The Commodities Clause of the Hep- 


50 (1913) 26 Harv. L. Rev. 680. 

51 Cf., United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 
632, 55 L. ed. 663 (1911); Standard Oil Co. v. United States, 221 U. S. 1, 
31 Sup. Ct. 502, 55 L. ed. 619 (1910). See also cases infra. 

52 253 U. S. 26, 40 Sup. Ct. 425, 64 L. ed. 760 (1919). 
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burn Act was enacted in 1906. In holding the Commodities Clause 


applicable to the Reading Company and its subsidiaries Mr. Justice 
Clarke said: 


The case falls clearly within the scope of the Act, and for the 
violation of the Commodity Clause . . . the combination be- 
tween the Reading Railway Company and the Reading Coal 
Company must be dissolved. 


So too in United States v. Southern Pacific Company® the Southern 
Pacific Company was required under the Sherman Act of 1890 to 
give up a lease of the Central Pacific Railway originally signed in 
1885 for a period of ninety-nine years. Again in Louisville & Nash- 
ville Railroad v. Mottley** the Congressional regulation of the free 
pass evil was held properly to cut off the plaintiff’s rights under con- 
tract to issue annual passes to him for life entered into prior to the 
adoption of the Act. 

No right to continue in interstate commerce upon the terms and 
conditions previously permitted can accrue to cut down or limit the 
power of Congress to regulate interstate commerce. Congress may 
at any time enact new or different regulations and forbid further 
engagement in interstate commerce except upon such new terms and 
conditions as it may deem necessary for the proper regulation there- 
of." This is so even though the effect of such new regulation is to 
offer a corporation the choice of retiring from interstate commerce 
or divesting itself of property which Congress has said it shall not 
own if it is to continue in such commerce. 

Thus the Panama Canal Act, adopted in 1912, made it unlawful 
for any railroad company engaged in interstate commerce to have 
any interest in (by stock ownership or otherwise) any common car- 
rier by water with which such railroad company may compete for 
traffic. The Panama Canal Act further provided that under specified 
conditions in the public interest the Interstate Commerce Commission 
might allow such ownership to continue. This is precisely the tech- 
nique of section 11 (b) (1) of the Public Utility Holding Company 
Act of 1935. And the constitutionality of the Panama Canal Act 
has never been successfully assailed.** 

It cannot be said that section 11 (b) (1) of the Public Utility 
Holding Company Act of 1935 constitutes a taking of private prop- 


53 259 U. S. 214, 42 Sup. Ct. 496, 66 L. ed. 907 (1922). 
54219 U. S. 467, 31 Sup. Ct. 265, 55 L. ed. 297 (1911). 
55 Manchester Fire Insurance Co. v. Herriott, 91 Fed. 711 (C. C. S. D. 
Iowa 1899) (state power to make more onerous conditions upon which foreign 
corporations may enter or continue in domestic commerce upheld). 

56Lehigh Valley Railroad Company v. United States, 243 U. S. 412, 37 
Sup. Ct. 397, 61 L. ed. 819 (1916). 
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erty without just compensation or the deprivation of it without due 
process of law. As the Supreme Court pointed out in the Legal 
Tender Cases*" and reaffirmed in the Gold Clause Case** those pro- 
visions of the Fifth Amendment refer only to direct appropriation : 


A new tariff, an embargo or a war, might bring upon indi- 
viduals great losses, might, indeed, render valuable property 
almost valueless,—might destroy the worth of contracts. But 
whoever supposed that because of this, a tariff could not be 
changed or a nonintercourse act, or embargo be enacted or a 
war be declared. 


Chief Justice Hughes uttered those words in 1934 and they carry 
with them a re-affirmation of the principles laid down by Chief 
Justice Marshall in Cohens v. Virginia®® in 1820 and in Gibbons v. 
Ogden® in 1824, that in its enumerated powers to coin money, to 
regulate commerce, to make war and restore peace, America is not 
a federation but a nation and Congress is in those theatres sovereign. 


There is, however, another phase of the I*ifth Amendment to con- 
sider. Mr. Justice Roberts pointed out in Nebbia v. New York™ 
that: 

The Fifth Amendment, in the field of federal activity, and 
the Fourteenth, as respects state action . . . demands. . . that 
the law shall not be unreasonable, arbitrary or capricious and that 


the means selected shall have a real and substantial relation to 
the object sought to be attained. 


Does section 11 (b) (1) of the Public Utility Holding Company Act 
of 1935 meet this requirement? But, as Thomas Reed Powell some- 
where said, this phase of the Fifth Amendment requires that Con- 
gress act like a gentleman. And opinions as to what constitutes 
gentlemanly conduct vary with the personalities involved. 


I do believe, however, that no one who has examined the reports 
of the Federal Trade Commission’s investigation under the Walsh 
Resolution can retain any doubts concerning the evils that grew out 
of the nationwide and interstate operation and control by holding 
companies of public utilities and the indiscriminate mixing of public 
utility operation with commercial enterprises of all sorts and descrip- 
tions. The evils arising from that situation are set out briefly in 
section 1 of the Act. A consideration of them leaves to my mind 
no doubt that confining the operations of public utility holding com- 





5712 Wall. 545, 20 L. ed. 272 (U. S. 1870). 
58 Supra note 44 at 305. 

59 Supra note 10. 

60 Supra note 8. 

61 Supra note 25. 
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panies to integrated public utility systems in single areas or regions 
and to such other businesses as may be reasonably incidental or 
economically necessary thereto is neither capricious, unreasonable 
nor arbitrary but a proper attempt on the part of Congress to abate 
known and flagrant evils made possible and fostered by the instru- 
mentalities of interstate commerce and the mails, and to return to 
the states the power to effectively regulate the public utility com- 
panies upon whom their citizens must rely for many of their most 
vital needs. 








DEATH SENTENCES FOR PUBLIC UTILITY 
HOLDING COMPANIES 


JAMES FORRESTER DAVISON 
Associate Professor of Law, The George Washington University 


By a curious turn of circumstances, I find myself a Public De- 
fender of Public Utility Holding Companies, and of Public Utili- 
ties, situated in the United States, Canada and Mexico. As the 
Public Defender I must approach the question in such a way that 
I may determine whether my defendees are receiving a fair deal 
under the CONSTITUTION and laws of the United States. I might 
even describe my role as that of the Devil’s Advocate, a capacity 
well known in old theological discussions. But some unsympa- 
thetic persons might say that “The Devil usually pays very well 
too.” As I am really not in the paid class, I think that I prefer the 
more high sounding title of the Public Defender. 


The subject of “Death Sentences for Public Utility Holding Com- 
panies” brings to our attention the complaints, nine in number, that 
have recently been issued against a number of Public Utility Holding 
companies,’ and their associates and subsidiaries, known as systems 
and operated as a single unit. Under sections 11 (b) and 18 (a) 
and (b) of the Public Utility Act of 1935,? the Securities and Ex- 


1In the Matter of Electric Bond and Share Company and its subsidiary 
Companies. File No. 59-3. Holding Company Act Release No. 1944. Issued 
Feb. 28, 1940. 

In the Matter of Engineers Public Service Company and its subsidiary Com- 
ge No. 59-4. Holding Company Act Release No. 1945. Issued Feb. 


In the Matter of The Middle West Corporation and its subsidiary Companies. 
File No. 59-5. Holding Company Act Release No. 1950. Issued March 1, 1940. 

In the Matter of The United Gas Improvement Company and its subsidiary 
Companies. File No. 59-6. Holding Company Act Release No. 1953. Issued 
March 4, 1940, 

In the Matter of Cities Service Power & Light Company and its subsidiary 
Companies. File No. 59-7. Holding Company Act Release No. 1954. Issued 
March 4, 1940. 

In the Matter of The Commonwealth & Southern Corporation and its sub- 
sidiary Companies. File No. 59-8. Holding Company Act Release No. 1956. 
Issued March 6, 1940. 

In the Matter of Standard Power and Light Corporation, Standard Gas 
and Electric Company and subsidiary Companies thereof. File No. 59-9. Hold- 
ing Company Act Release No. 1957. Issued March 6, 1940. 

In the Matter of The North American Company and its subsidiary Com- 
panies. File No. 59-10. Holding Company Act Release No. 1960. Issued 
March 8, 1940. 

In the Matter of The United Light and Power Company and its subsidiary 
Companies. File No. 59-11. Holding Company Act Release No. 1961. Is- 
sued March 8, 1940. 


2 Public Utility Act of 1935. 49 Stat. 803 (1935), 15 U. S. C. §§ 79-79z-6 
(1934). 
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change Commission has the duty of proceeding against those utility 
systems, which they find to be violating the standards set up in the 
Act for a properly integrated utility system. These standards are 
set forth in general but comprehensive terms in the definition sec- 
tion® and also in part of section 11 (b)* of the Act. 

The Act is very complete in the attempt to show the main objects 
and purposes® of the legislation. Stated generally it would bring 
the control and general operation of state utility units as well as 
interstate units, through the use of holding companies or contractual 
arrangements by private individuals, under the direction and con- 
trolled permission of the Securities and Exchange Commission. And 
it would do so to an extent that is about as complete as the control 
over the operation and management policies of interstate rail and 
motor traffic by the Interstate Commerce Commission.® 

The powers of the Interstate Commerce Commission have been 
growing in extent since its creation in 1887." First it suffered a 
series of court reverses, but these were followed slowly, over the 
years, by statutory amendments, and later under the amendments 
by a series of great court successes involving the approval of the 
new statutory powers acquired by the Commission. But its original 
powers now seem quite insignificant when compared with the powers 
given to the more recently created independent agencies including 
the Securities and Exchange Commission. 

Control over accounting*® and business practices,® over the per- 
sonality and business interests of directors’? under the heading of 
Interlocking Directorates, over securities transactions": and the ac- 
quisition of new property or facilities,’* all of which the Securities 
and Exchange Commission got early in its career, came to the Inter- 
state Commerce Commission later in its career.4* Also they came 





349 Stat. 804 §2 (1935), 15 U. S. C. §79b (1934). No. 29. See text infra. 

449 Stat. 820 §11 (b) (1935), 15 U. S. C. §79k (b) (1934). 

549 Stat. 803 §1 (1935), 15 U. S. C. §79a (1934). This section contains 
a most complete and illuminating summary of the purposes of the Act. It is 
too lengthy to reprint here but should be read for the background of the Act. 
It is unique among recent statutes in that it is a complete guide to the Act. 

6 Interstate Commerce Act, 24 Stat. 379 (1887) as amended 34 Stat. 584 
(1906), 35 Stat. 60 (1908), 36 Stat. 544 (1910), 40 Stat. 101 (1917), 41 Stat. 
474-479 (1920), 48 Stat. 1102 (1934), 49 Stat. 543 (1935), 49 U. S.C. §1 
et seq., § 301 et seg. (1934). 

7 For a history of the Interstate Commerce Commission see I SHARFMAN, 
Tue INTERSTATE COMMERCE COMMISSION (1931). 

8 Public Utility Act of 1935, § 15. 

9 Public Utility Act of 1935, §§ 12, 13. 

10 Pyblic Utility Act of 1935, § 17. 

11 Public Utility Act of 1935, § 12. 

12 Pyblic Utility Act of 1935, §§ 8-10. 

13 Transportation Act of 1920, 41 Stat. 456 (1920). For analysis see I SHARF- 
MAN, op. cit. c. V, pp. 177 et seq. 
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only after it had been able to develop clearly the lines of interstate 
railway traffic movements, both in the physical and in the economic 
aspects. A long series of Commission opinions and court battles 
dealing with specific situations were necessary in order to achieve 
the victories of the Shreveport Rates Cases}* and the Wisconsin 
Rates Case.** They followed the clear portrayal of the necessary 
relationship between the intrastate aspects of railway business and 
the protection of interstate commerce as an economic reality under 
the terms of safeguard provided in the Act to Regulate Commerce. 

Under the Public Utility Act of 1935 a business, which in its 
main operation activities is almost wholly intrastate in character, is 
to be brought under a federal control. Local rate-making orders 
and all that they imply are left to state commissions as to intrastate 
rates, and in the field of interstate rates for electric power and 
natural gas, to the Federal Power Commission.** The justification 
for the federal controls of management and financial operations are 
that certain aspects of local utility businesses have effect upon some 
interstate commerce in these matters of management and finance. 
The death sentence provisions are also to be justified by this effect 
upon the same interstate commerce in matters of management and 
finance. 


Section 1 of the Public Utility Act of 1935,2” sets forth in sub- 
section (a) the basis of the claim that interstate commerce is affected 
by the existence and operation of holding company systems. In 
subsection (b) there is given a summary of the factual analysis 
provided by reports made on this subject by the Federal Trade 
Commission and by the Committee on Interstate and Foreign Com- 
merce, House of Representatives, 72d Congress. These sections no 
doubt are put in to provide that factual backing which the courts 
will look for in testing any new act of Congress, and also to give 
a purpose and direction to the whole act. 

There are of course some powerful presumptions of constitutional- 
ity to be considered and overcome if the act is to be successfully 





14 Shreveport Rate Cases are known officially as Houston, East & West 
Texas Railway Co. v. United States, 234 U. S. 342, 34 Sup. Ct. 833, 58 L. 
ed. 1341 (1914). 

15 Wisconsin R. R. Comm. v. C. B. & Q. R. R. Co., 257 U. S. 563, 42 Sup. 
Ct. 232, 66 L. ed. 371 (1922). 

16 Federal Power Act, Title II of Public Utility Act of 1935, 49 Stat. 847 
(1935), 16 U. S. C. §824 (1934); Natural Gas Act, 52 Stat. 821 (1938), 
15 U. S. C. §717 et seq. (1934). These Acts give the power of regulation 
of Interstate Rates to the Federal Power Commission with respect to Electric 
and Gas Utilities. 


17 Supra note 5. 
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challenged.** First, there is the general principle that an act of 
Congress must be held to be constitutional, unless it clearly violates 
some provision of the ConstituTIoN. Secondly that each such act 
is presumed to be the result of the considered judgment of the Con- 
gress, based upon the ascertainment of the relevant facts which prove 
the need of a remedy by way of legislative enactment. A court may 
not agree with the interpretation of those facts made by the Congress, 
or on the basis of the weight of the evidence presented, but if there 
is such evidence that a reasonable man could accept, then the court 
must uphold the act if it is within the field of congressional power, 
and the remedies selected are reasonably calculated to achieve the 
reforms determined by the Congress. It could only set the act aside 
when it found that the remedies were purely whimsical or arbitrary 
devices, which had no connection with the avowed purpose and power 
of the Congress, and therefore were a violation of due process of law, 
or clearly beyond the powers granted to Congress over the states. 


The Supreme Court of the United States has never been able to 
define with an ordered fullness, the meaning of the clause “To regu- 
late Commerce with foreign nations, and among the several states, 
and with the Indian Tribes” which appears in Article I, Section 8 
of the ConstituTIon. In the case dealing with the National Indus- 
trial Recovery Act,’® the Supreme Court pointed out that not every- 
thing that affected interstate commerce was properly within the 
congressional sphere of action. That there was a most important 
distinction between directly and indirectly affecting interstate com- 
merce, and that only those actions which had a direct effect were 


18 For the classic statement of the Court’s position as to legislation see Mr. 
Justice Brandeis in Pacific State Co. v. White, 296 U. S. 176, at 185, 56 Sup. 
Ct. 159, 163, 80 L. ed. 138, 146 (1935). 

“The order here in question deals with a subject within the scope of the 
police power. See Turner v. Maryland, 107 U. S. 38. When such legislative 
action ‘is called in question, if any state of facts reasonably can be conceived 
that would sustain it, there is a presumption of the existence of that state of 
facts, and one who assails the classification must carry the burden of showing 
by a resort to common knowledge or other matters which may be judicially 
noticed, or to other legitimate proof, that the action is arbitrary.’ Borden’s 
Farm Products Co. v. Baldwin, 293 U. S. 194, 209. The burden is not sus- 
tained by making allegations which are merely the general conclusions of law 
or fact. . . . Facts relied upon to rebut the presumption of constitutionality 
must be specifically set forth.” 


19 A, L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495, 546, 
55 Sup. Ct. 837, 850, 79 L. ed. 1570, 1588 (1935) : 


“In determining how far the Federal government may go in controlling 
interstate transactions upon the ground that they ‘affect’ interstate com- 
merce, there is a necessary and well-established distinction between direct 
and indirect effects. The precise line can be drawn only as individual cases 
arise, but the distinction is clear in principle. . . . But where the effect 
of intrastate transactions upon interstate commerce is merely indirect, such 
transactions remain within the domain of state power.” 
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within the power of Congress to control by legislation. Moreover, 
each case would have to be decided on its own facts, and no general 
rule, other than as already stated, could be laid down. Within that 
limit every reasonable device calculated to achieve the purpose may 
be included, for Congress is not to be limited to bare necessities in 
its legislative activity.?° 

Taking these fundamental, and to some of you, elementary proposi- 
tions, I shall attempt to discover whether the death sentence pro- 
visions of the Public Utility Act of 1935, are devices reasonably 
calculated to achieve the constitutional powers of the Congress in 
the field of interstate commerce, which is affected by the financial and 
management and dividend policies of the Holding Company Systems 
included in the nine complaints recently issued by the Securities and 
Exchange Commission. If literally construed this task would mean 
taking over in a half hour paper, the whole task of the Commission 
and of the courts in passing on each one of these nine complaints. It 
is apparent therefore that I am limited to some very general observa- 
tions. I can at best only hope to arrive at some tentative conclu- 
sions, and perhaps will only raise questions for others who later, 
after more deliberation and investigation, ultimately will be able to 
give an answer. 

The history in Congress of the drafts of the Public Utility Act 
of 1935 is a long, complicated, and stormy affair. The desire for 
some control of Holding Companies from a social and economic point 
of view crops up again and again.** The theory that the State Com- 
missions were powerless, both from a legal and a factual point of 
view, and subject often to political control, seemed to be at the bot- 
tom of the movement. Federal control seemed the only way to 
salvation. When the new powers of the State Commissions,’ re- 
cently given to them by the interpretations of the Supreme Court, 
were pointed out, that argument of new powers was rejected on the 
plea that it was not a really perfect or complete control, even though 
it did mean much greater success would be realized from them by 
the state commissions. Also the proponents of the new law pointed 





20 Colorado v. United States, 271 U. S. 153, 46 Sup. Ct. 452, 70 L. ed. 878 
(1926). 


21 See House Hearings on H. R. 5423, 74th Cong., Ist Sess. 1 (121491). 
Testimony of Commissioner Splawn, pp. 59, 62, 176, 185 
Testimony of Commissioner Healy, pp. 122, 135, 149, 173. 
Senate Hearings on S. 1725, 74th Cong. Ist Sess. (130254). 
Testimony of Commissioner Splawn, pp. 84-5, 88-9. 
Testimony of Colonel Chantland, pp. 98-110, 129 et seq 
Testimony of Mr. Corcoran, pp. 159, 168-9, 178-9, 200, 203, 217. 
22 Smith v. Illinois Bell Telephone Co., 282 U. S. 133, 51 Sup. Ct. 65, 75 
| a ed. 255 ore ; Western Distributing Co. v. Kansas Public Service Com- 
mission, 285 U. S. 119, 52 Sup. Ct. 283, 76 L. ed. 655 (1932). 
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out that it preserved to the local authorities, matters of local rates 
and management both in the determination of law and in details of 
administration.”* 

Many city and municipal groups within a state desire a better form 
of local government. And the financial policies of cities and their 
standards of administration indirectly affect interstate commerce to 
a very considerable degree. Yet there are legal and practical limi- 
tations which at present will prevent the realization of such an ideal. 
Especially would they prevent the consolidation of municipal groups 
by a unified federal control, based on the theory that only in that 
way can the highest type of local government be achieved from a 
social and economic point of view. There are definite matters of 
local concern which must be preserved locally. Yet state and mu- 
nicipal bond issues must have a direct effect on interstate commerce. 

Perhaps that is the reason why there are many people who fear 
that the identity of the state and local groups will soon be swallowed 
up, either under the growing and dynamic conception of the Com- 
merce Clause, or in the extra legal development of regional planning 
and regulatory agencies like the Tennessee Valley Authority.** 
Under either route there ceases to be a Federal government, and 
you have a centralized state on the British and European models. 

From the point of view of sheer efficiency and economy, there can 
be made an extremely good case for such a centralized form of gov- 
ernment. On the other hand there are cultural, racial and religious 
factors, and local loyalties, which must be considered in a nation as 
diverse in characteristics as is the United States. In the Dominion 
of Canada with similar regional and racial and religious elements to 
be reconciled,”* the constitution-makers were faced with the alterna- 
tive of following the British model of a centralized form of govern- 
ment, or the American model of the Federal nation which allows 
for the needs of local sovereignty and cultures.** That choice was 
made in a most difficult period in the history of the United States, 
just after the War between the States in the 60’s.** But the British 
North America Act embodying the Federal scheme of government 





23 See Senate hearings cited note 21, supra. 
Testimony of Commissioner Splawn, pp. 86, 89-90. 
Testimony of Mr. Corcoran, pp. 165, 203. : 
Testimony of Colonel Chantland, pp. 115-116. Discusses the effect of the 
cases cited in note 22, supra. 

24 Tennessee Valley Authority Act, 48 Stat. 58 (1933), 16 U. S. C. §831 
(1934). 

25 See KENNEDY, THE CONSTITUTION OF CANADA (1922). 

26 See FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787, (Rev. 
Ed. 1937), 4 Volumes, for important source materials as to the compromises 
involved in the CONSTITUTION. 

27 See KENNEDY op. cit. supra note 25. 
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was passed in 1867.7 Since that time a much deeper racial and 
religious cleavage than the United States has faced, has made for 
the growth of the federal idea every decade. Yet today in the 
United States local and state issues are being more definitely asserted 
once more in the exactions under state taxing laws, and the erection 
of trade barriers between the states under the guise of local health 
and sanitation laws. One cannot assume therefore that a centralized 
form of government represents a dominant national urge at the 
present time, any more than it does the traditional principles of 
Constitutional Law. Now the Supreme Court is again finding for 
state governments and state rights on many important issues,” as 
other speakers in this Symposium will point out. 

There are always nice questions of balance to be dealt with when 
one is dealing with any federal regulatory system which impinges 
on both interstate and intrastate activities to a considerable degree. 
Yet not always is efficiency the sole test under the ConsTITUTION 
of the United States. The protection of investors in the different 
states, by the creation of perfect controls, or by ordering the most 
efficient type of management policies for utility companies may not 
be justifiable as a federal measure, because of the small amount of 
interstate commerce which would be thereby protected, by the sub- 
ordination of primarily intrastate business to interstate interests. 

In the hearings before the Senate Committee on the Public Utility 
Act of 1935, it was said that the movements of electric power were 
over distances rarely greater than 20 miles.*® Gas, produced artifi- 
cially also is primarily a local service. But natural gas however, 
does have a much greater area of useful service. Over natural gas 
the Federal Power Commission now exercises rate controls for inter- 
state service, and the death sentence clauses appear to permit inter- 
state groupings of companies, which supply natural gas. The Chair- 
man of the Senate Committee was of the opinion that electric power 
could be transmitted all the way across the continent*? but whether 
as a physical possibility or as an economic success he failed to men- 
tion. Surely unless it is economically feasible, there is no commer- 
cial value in the act of transmission. Such difficulties in transmission 


28 30 Vict. c. 3 (1867). 

29 Graves v. N. Y. ex rel. O’Keefe, 306 U. S. 466, 59 Sup. Ct. 595, 83 L. 
ed. 927 (1939); Ziffrin Inc. v. Reeves, 308 U. S. 132, 60 Sup. Ct. 163, 84 
L. ed. 107 (1939). 

See also dissent in McCarroll v. Dixie Greyhound Lines, 60 Sup. Ct. 504, 
507, 84 L. ed. (adv. op.) 441 (U. S. 1940), Mr. Justice Black, Mr. Justice 
Frankfurter and Mr. Justice Douglas, dissenting. 

80 Senate Hearings on Public Utility Act of 1935. See note 21 supra, at 
pp. 75, 409. 

81 Jd. at p. 410. See doubts of Mr. Corcoran, Jd. at p. 157 et seq. 
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have so far made economically impractical many fine electric power 
development schemes, such as the Quoddy development to harness 
the great tides in Maine, and the St. Lawrence Waterways power 
development in New York. Private engineers have long since ap- 
proved of the production features of both developments. But only 
local transmission and distribution have been considered as possible 
from the business aspect. 

The Public Utility Act of 1935, talks a lot about “the state of the 
art” and the courts, in passing on the validity of orders and of an 
act itself, always must consider also “the state of the art.” *? But 
it seems that in the present state of the art the general run of the 
utility business is of purely intrastate and local concern, except for 
those great metropolitan interstate areas surrounding large cities 
like New York, Chicago, Pittsburgh and Philadelphia. Therefore in 
justifying the purpose of the death sentence clause the aims of the 
Act in protecting the interstate commerce involved in the financial 
relations and management policies of utility companies must involve 
transactions which cross state lines, in the sense that mail and other 
facilities for the transfer of information and documents are involved. 

As we have seen the regulation of interstate rates and of intra- 
state rates are left to federal and state agencies other than the Se- 
curities and Exchange Commission. In addition great police powers 
over financial and management transactions of the holding companies 
and their subsidiaries and associates are granted to the Securities 
and Exchange Commission.** It can compel them all to register 
with it and supply much information about the details of internal 
structure and management. It can prescribe how they keep their 
accounts, how they can select their directors and the qualification 
of the directors. It can control the issuance of new securities as 
well as compel the giving of much information about the new securities 
and the purposes for which the new capital is to be used. It can 
pass upon their loans, upon their acquisition of new property, upon 
their sales, services and construction contracts, and upon the pay- 
ment of dividends and even the acquisition of stock and securities by 
other companies and persons. What useful purpose for the pro- 
tection of investors and interstate commerce can be added by the 
death sentence provisions of section 11, other than a direct govern- 
ment control of all aspects of general management and policy on 
the theory of social and economic expediency ? ** 





82 See definition of an “Integrated public-utility system,” §2 (29) of the 
Public Utility Act of 1935. Also §11 (b) (1) (B). 


33 Public Utility Act of 1935, §§ 8-10, 12-17. 
84 For controls exercised by the Federal Power Commission see note 16, supra. 
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In the early reports collected by the Federal Trade Commission 
the Federal government officials in the first part of this century 
opposed as unsound the attempts of legislators to take over the 
detailed management of such businesses.** The subsidiaries will 
always be definitely affected as to details of managerial policy by 
the rearrangements of holding company system structures called for 
under the death sentence clauses. The operations of those com- 
panies which are utilities are admittedly chiefly of local intrastate con- 
cern for the Act makes their rate-making functions, which involve 
also local managerial policy, matters for state commission controls. 
Here also purely intrastate holding company systems may be ex- 
empted by the Commission when it determines they are of only 
local concern. 

Has the guide provided by the death sentence clauses and the 
definition section any reasonable relation to the protection of in- 
vestors in the securities which are marketed in interstate commerce? 
Do these terms protect any other aspects of interstate commerce, or 
have they any reasonable relation to that part of the utility business 
which is admittedly interstate in nature, but is most comprehensively 
regulated under other statutory provisions of this Act and other 
acts of Congress? 

The Transportation Act of 1920** gave the Interstate Commerce 
Commission powers with respect to the consolidation of the rail- 
road systems of the country,*” but there appears to have been a break- 
down of any such wholesale reorganization measure, and we now 
have a special statute which provides for the piecemeal reorganiza- 
tion under a Court control, as the economic realities of each indi- 
vidual case force the railroads into bankruptcy or receivership proceed- 


ings.** Is there any hope, other than a doctrinaire assertion of an 





35 Report of the Federal Trade Commission, No. 69-A, 70th Cong., Ist Sess., 
Sen. Doc. No. 92, pt. 69 A. p. 7. 

Herbert Knox Smith who succeeded Mr. Garfield as Commissioner of Cor- 
porations in a letter to Senator Newlands spoke, in part, as follows: 

“Investigation, publicity, and recommendation should be in any event 
parts of the system. Personally, I favor strongly registration of corpora- 
tions with power of cancellation. This gives a very practical means of 
control, which at the same time has the great advantage that it does not 
actually attempt the positive regulation of business. It allows credit for 
proper business conduct and imposes discredit for the reverse, but assumes 
no power of direction and simply leaves the public to apply corrective pres- 
sure through public opinion and the investment of the public’s money.” 


86 Transportation Act of 1920, 41 Stat. 456 (1920), 49 U. S. C. $71 (1934). 
87 For an analysis of this feature of that Act see I SHARFMAN, THE INTER- 
STATE COMMERCE COMMISSION (1931) pp. 183 et seq. 


88 The Chandler Act for the Relief of Debtors. Railroad Reorganization. 
49 Stat. 911 (1935), 49 Stat. 1969 (1936), 53 Stat. 1406 (1939), 11 U. S.C. 


§ 205 (1934). 
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ideal of social and economic efficiency, that the scheme of the death 
sentence clauses of the Public Utility Act of 1935 will have any more 
reasonable and recognizable relation to the aims of section one in 
the protection of commerce and investors therein, than did the con- 
solidation features of the Transportation Act of 1920 in bringing 
about the financial rehabilitation of the railroads of the country and 
the improvement in service and the protection of the railroad se- 
curities ? 

Many regulatory schemes have produced no regulation in fact, 
but only law suits running very often from ten to fifteen years. Such 
seems to be the negation of protection for the public. Advocates 
of any regulation in general, will say that most of the delays in regu- 
latory procedure are the result of the dilatory tactics of the attorneys 
representing private parties and corporations, in the hearings. Pri- 
vate attorneys are now fair game for taking the blame for all the 
ills of administrators, but evidently they continue to be the envy of 
administrators, if one may judge their feelings by the number of 
recruits to private practice who have first established a reputation 
as an expert in a subject in the field of government service. Other 
people who dislike reasoning which merely blackens the reputation 
of the legal profession, will attribute the delays to the action of the 
courts, which still are held up by crowded dockets and a too cumber- 
some set of rules of procedure. The new Rules of Civil Procedure 
in the federal courts should continue to do much to speed up the 
action of the courts. Some others like myself, feel that the delays 
are caused by the attempts of officials to apply an unworkable system 
of regulation and control, the major premises of which have no 
relation to the realities of the economic situation, or no relation to 
the recognized needs and purposes for which regulation and control 
have been devised. 

To get an example by way of analogy let us consider for a few 
moments the questions of value for economic exchange and value 
for rate making principles. In this field we have not yet gotten 
much beyond formulas which reflect the economic needs and preju- 
dices of the makers. And the rule of Smythe v. Ames* still con- 
tinues to plague through its unexplained vaguenesses, each new 
generation of students, lawyers and judges. Attempts to formulate 
value for the purpose of issuing stocks for new business enterprises 
have not yet achieved more than did Professor E. H. Warren’s old 
Vermont draft statute in which an attempt is made to define market 
value. “The market value of property is the amount of cash which 
such property would presently bring at a sale from a seller who 


89 Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898). 
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desires to sell but is under no pressure to sell to a buyer who is 
unable to pay in cash and who desires to buy but is under no 
pressure to buy.” *° Such a statute appears to me to be applicable 
chiefly to the activities of retired men of means and much leisure, 
who are engaged in a little horse trading or perhaps antique dealing. 
I fail to see what relation it has to the general commercial practices 
of our times or of former times. It is based on a theory which 
would be applicable to a man who would like to sell, but is not 
particular about selling, to a man who might like to buy if he got 
around to thinking carefully about the matter. Such deals may still 
be made in remote rural districts, but they are not the essence of 
modern business usage. You will perceive that I am now in a fine 
position, on the basis of a crushing analogy, to employ what in the 
newspaper trade would be known as my “smear” on the Public 
Utility Act of 1935. 


There is no doubt that most careful draftsmanship was used in 
writing section 11 and all the other sections of the Public Utility 
Act of 1935. In matters of legislation the draftsman must face the 
issue of either choosing a single comprehensive phrase or of choos- 
ing one which is more complicated and is hedged about with in- 
numerable exceptions. These exceptions are put in with the purpose 
of affording safeguards for all real or imaginary interests of real or 
imaginary people who are likely to be affected by the terms of the act. 

From the point of view of one who is to expound or criticize an 
act, undoubtedly the simple statements offer the more vulnerable 
targets. You then have such a wide field in which to range and 
such great scope for the exercise of your own imagination. But 
such was not the choice of the draftsmen of this Act. Of all sur- 
prising things they chose an extremely complicated formula to state 
a status of “normalcy” in economic and legal relations. I have yet 
to find an economist who would carefully define the normal economic 
life of any business, and who could get other economists to agree 
with him, except perhaps his own students. when writing answers 
to his examination questions. Moreover one who would offer the 
economic norm opens himself to being burdened with the responsibil- 
ity .of satisfying disappointed investors, who have bought shares in 
his normal economic structure and find the results a failure from 
the investment point of view. Unless he can get them a loan from 
a government agency, he will have to take refuge in an explanation 
involving the operation of intangible and imponderable economic 
forces. 


40 See Epwarp H. WarreEN, CASES ON Corporations (1916) p. 329, 
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The theory of normalcy, however, is found in the Act in the defi- 
nition of what constitutes an “integrated public utility system.” * 
It is a double headed definition, the first part dealing with electric 
utilities and the second part dealing with gas utilities. 


(29) “Integrated public-utility system” means— 


(A) As applied to electric utility companies, a system con- 
sisting of one or more units of generating plants and/or trans- 
mission lines and/or distributing facilities, whose utility assets 
whether owned by one or more electric utility companies, are 
physically interconnected or capable of physical interconnection 
and which under normal conditions may be economically oper- 
ated as a single interconnected and codrdinated system, confined 
in its operations to a single area or region, in one or more 
states, not so large as to impair (considering the state of the 
art and the area or region affected) the advantages of localized 
management, efficient operation, and the effectiveness of regu- 
lation; and 

(B) As applied to gas utility companies, a system consisting 
of one or more gas utility companies which are so located and 
related that substantial economies may be effectuated by being 
operated as a single coordinated system confined in its opera- 
tions to a single area or region in one or more states, not so 
large as to impair (considering the state of the art and the area 
or region affected) the advantages of localized management, 
efficient operation, and the effectiveness of regulation: Provided, 
that gas utility companies deriving natural gas from a common 


source of supply may be deemed to be included in a single area 
or region. 


These definitions are supplemented in section 11 (b) by conditions 
under which the Commission may permit a certain amount of holding 
company controls to remain, in addition to the integrated system. 


(A) Each of such additional systems cannot be operated as 
an independent system without the loss of substantial economies 
which can be secured by the retention of control of such holding 
company of such system. 

(B) All of such additional systems are located in one state, 
or in adjoining states, or in a contiguous foreign country; and 

(C) The continued combination of such systems under the 
control of such holding company is not so large (considering 
the state of the art and the area or region affected) as to impair 
the advantages of localized management, efficient operation, or 
the effectiveness of regulation. The Commission may permit 
as reasonably incidental, or economically necessary or appro- 
priate to the operations of one or more integrated public utility 
systems the retention of an interest in any business (other than 
the business of a public-utility company as such) which the 


41 Supra note 3, 
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Commission shall find necessary or appropriate in the public 
interest or for the protection of investors or consumers and not 
detrimental to the proper functioning of such system or systems. 


Thus in working out an integrated utility holding company sys- 
tem with additional permissive activities, the Commission must 
ascertain an economic norm, under normal conditions to produce 
efficient results, considering the state of the art and the area or 
region affected. As such it is made an economic dictator for the 
nation in dealing with the structure of Public Utility Systems. As 
such it will have to take the blame if its approved systems affected 
by economic intangibles and imponderables prove to be a failure from 
the business point of view. 

The Interstate Commerce Commission has wisely refused to act 
as a dictator of interstate railroad companies in details of manage- 
ment and the development or restriction of services.42 The Hoch 
Smith Resolution** which attempted to put the Commission in that 
role soon proved to be impracticable** and was in fact interpreted 
by the courts as no enlargement of the Commmission’s traditional 
powers.** An untried group of technical officials in the Securities 
and Exchange Commission will have to try to enforce a standard 
of business usage which has never been tried in operation before, 
which no one has even seen worked out in detail for public use, and 
which according to standards of scientific experiment has no ra- 
tional meaning. What is normal in the field of economic life cannot 
be defined as a set of rules, any more than can principles of absolute 
justice be embodied in a short code of working rules. Three thou- 
sand years of legal history have not yet produced more than general 
standards and ideals. 

On the other hand the elaborate safeguards to investors and to 
interstate commerce, in sections of the Public Utility Act of 1935, 
other than section 11, in other Acts administered by the Securities 
and Exchange Commission,*® and by the state commissions,*’ and by 
the Federal Power Commission over electric, gas and natural gas 
utilities,** together with the current procedures for reorganizations 
under the Bankruptcy Act,*® all do relate to specific and realizable 
objectives. These forms of control and reorganization do tend to 


42 See SHARFMAN, Op. cit. supra note 37 at pp. 227 et seq. 

43.43 Stat. 801 (1925), 49 U. S. C. §55 (1934). 

44See Grain and Grain Products, 122 I. C. C. 235, 264 (1927). 

45 Ann Arbor R. Co. v. United States, 281 U. S. 658, 668-9, 50 Sup. Ct. 
444, 446, 74 L. ed. 1098, 1104 (1930). 

46 Supra notes 8-12 

47 Supra note 22. 

48 Supra note 16. 

49 Supra note 38. 
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protect investors in utility securities by regulating the financial poli- 
cies of utility companies, their management controls and policies and 
also provide much informative material for investors and others as 
to the actual control and management of utility holding companies. 


CONCLUSION 


One has to watch himself very carefully to find out whether in 
attacking new legislation, like section 11(b) his objections are 
really to the wisdom of the legislation, a matter .entirely for the 
legislature to decide—in this case, Congress, which has decided. In 
passing on the lack of any reasonable relationship to the proper 
legislative purpose, however, the intent of a statute cannot be ig- 
nored. The vague economic idealism and social policy in section 
11 (b) seem to have no reasonable relation to the protection of 
interstate commerce or investors in securities in interstate companies 
or movements. It is an attempt which seems beyond the power of 
the Federal government to impose a social and economic order on 
state enterprises, which the Federal government considers will be 
more efficient and socially beneficial for the states. As mentioned 
in the committee hearings the Act expresses a social point of view 
that Holding Companies in the utility business are generally unde- 
sirable.°° Such a theory can equally well justify the Federal gov- 
ernment in taking over the direction of city and municipal government 
agencies, on the ground that the political systems of many cities 
and municipalities are not socially desirable. Yet I do not believe 
that the constitutional and legislative powers of the Federal govern- 
ment extend that far. 

Moreover, it is difficult to justify the formulas of the death sen- 
tence clauses on the ground of due process of law, as that term has 
been worked out for utility regulation. To return again to the 
horrible example of valuation for rate making purposes in utility 
regulation, there one finds a system where complication has ren- 
dered it so irrational and so unrelated to regulation as to amount 
to complete chaos. So many protests have been made against the 
valuation system from all quarters that the Federal Power Commis- 
sion seeking enlightenment in enforcing its new regulatory powers 
filed a brief as amicus curiz®* in a case before the Supreme Court 
of the United States which had come from the California Commis- 
sion on the theory of valuation.** The Federal Power Commission 





50 Supra notes 21, 23. 


51 See Cook, A Statutory Definition of Fair Value: A Proposal (1939), 
7 Geo. Wash. L. Rev. 475, 477, 478, notes 13, 19. 


52 Railroad Commission of California v. Pacific Gas and Electric Company, 
302 U. S. 388, 58 Sup. Ct. 334, 82 L. ed. 319 (1938). 
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pointed out in its brief that due process of law required that a new 
theory known as the prudent investment theory of valuation be 
adopted as the only simple and reasonable means of realizing the 
objective of proper valuation. It is a brief which I have always 
thought would be an excellent one to support a statute on prudent 
investments when such a question is brought to the Supreme Court 
of the United States on the issue of due process of law. To date 
no statute has been brought up to the Court if indeed one definitely 
on that point yet exists, which I doubt. 


Years of futile litigation on valuation should be enough to dis- 
credit such purely theoretical and unreal schemes, which attempt to 
set up standards based on no economic possibilities. Yet the terms 
of section 11 (b) and the definitions of integrated utility holding 
company systems do not appear to have any greater possibility of 
realization or of intelligible and useful purpose than do the old valu- 
ation principles of Smythe v. Ames.®* Like its terms for valuation 
they appear to violate due process of law. Furthermore, as they are 
of a penal nature they are objectionable for vagueness, and if solely 
the basis for criminal prosecutions, might be held invalid as too gen- 
eral in terms. Wisely the Act provides no criminal penalties for 
section 11 (b) orders.®* 


Similarly vague terms have been the basis for indictments under 
the Anti-Trust Act,®> however, and perhaps the Commission relies 
on that analogy. The indictment is usually followed up by getting a 
consent decree in equity forbidding the prohibited activities. The 
Assistant Attorney General in charge of these anti-trust indictments 
admits quite frankly that he does not know the ideal business “set 
up,” which would be efficient and not violate the laws. He simply 
gets the indictments and tells the indicted firms to offer him a new 
solution, which if it appears satisfactory to him, to the courts and to 
the Federal Trade Commission will often be embodied in the consent 
decrees. But the acts nowhere put on him or the courts the respon- 
sibility of determining what is an integrated system, for the consent 
decrees remain subject to revision as economic conditions may change. 


53 Supra note 39. 


54 Public Utility Act of 1935 §29 specifically exempts from its provisions 
for a penalty section 11 (b), (d), (e), or (f). 


55 Sherman Anti-Trust Act, 26 Stat. 209 (1890), 50 Stat. 693 (1937), 15 
U. S. C. §1 (1934). See United States v. Union Pac. R. R. Co., 226 U. S. 
61, 97-8, 470, 33 Sup. Ct. 53, 61-2, 162, 57 L. ed. 124, 137, 306 here 

Compare Panama Canal Act, 37 Stat. 566 (1912), 49 U. S. C. §5 (10-12) 
now 5 (19-21) (1934), under amending act 48 Stat. 217-220 (1934) for an 
integration problem similar to 11 (b). A much simpler task is however given 
to the Interstate Commerce Commission. See also the Commodities clause for 
a direct prohibition, 34 Stat. 585 (1906), 49 U. S. C. §1 (8) (1934). 
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No one thinks about ordering normal efficiency under normal con- 
ditions. 

Yet under section 11 (b) the Commission shall require by order 
each registered holding company and each subsidiary company to 
“Take such action as the Commission shall find necessary to limit 
the operations of the holding-company system of which such company 
is a part to a single integrated public utility system and to such other 
businesses as are reasonably incidental or economically necessary or 
appropriate to the operations of such integrated public utility sys- 
tem.” °® It will be necessary for the Commission to pass on all sorts 
of detail as to whether money can be raised more cheaply for a sys- 
tem, than for single utilities, and at a time when little or no offerings 
of securities for new construction in the utility industry occur. It 
will have to decide under what circumstances a company can get the 
best engineering advice and services, the best terms for new plant 
construction, the best economic services on economic trends in their 
community, all these items again at a time when very little original 
work in this field is available for purposes of comparison. 

The law reports and the law reviews have a wealth of material 
showing the dangerously inaccurate nature of such comparisons in the 
field of valuation, particularly the field of estimating the reproduction 
cost less depreciation, which is a feature of the valuation procedure, 
now so universally condemned. What is the test of the best way of 
doing something which nobody is doing any more or has never yet 
done? In the business field, charts and patterns have gone awry, 
now for many generations, when economic needs and forces operate 
in their natural but novel fashion. Yet apparently nothing less than 
a chart of the ideal structure for each utility system must be supplied 
by the Commission. In the business world we know that there must 
be an ideal size for every business, and an ideal arrangement on a 
vertical or horizontal organization basis. But where have we such 
complete charts ? 

It is interesting to observe that under the death sentences natural 
gas is not to be organized with reference to normal conditions. The 
course of natural gas supplies like that of oil and mineral deposits 
is one of nature’s unruly secrets. Can we believe that economic 
forces in a war-torn world are any less unruly? 

From the technical point of view, the advocates of a blanket death 
sentence would have the stronger legal position.** Their purpose of 


56 Pyblic Utility Act of 1935 §11 (b). 
57 Commodities Clause text offers an interesting example of a simple pro- 
hibition. 34 Stat. 585 (1906), 49 U. S. C. 1 (8) (1934): 

“Tt shall be unlawful for any railroad company to transport from any 
State, Territory, or the District of Columbia, to any other State, Terri- 
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protecting investors and interstate commerce would certainly be di- 
rectly realized, if in a somewhat crude fashion. (Such crudity might 
violate due process of law. They would simply abolish everything 
except operating utility companies as independent units. With all 
the wide police powers already granted to the Commissions, and 
with all the reservations and complications the present death sentences 
seem mere surplusage and of such an impractical nature as to defeat 
any final solution of the problem for anybody. Once more shall we 
have the spectacle of regulation destroying both itself and many of 
its charges? 





tory, or the District of Columbia, or to any foreign country, any article 
or commodity, other than timber and the manufactured products thereof, 
manufactured, mined, or produced by it, or under its authority, or which 
it may own in whole or in part, or in which it may have any interest, 
direct or indirect, except such articles or commodities as may be necessary 
and intended for its use in the conduct of its business as a common carrier.” 











THE FUNCTIONS OF CONGRESS AND THE COURTS IN 
UMPIRING THE FEDERAL SYSTEM 


JOHN DICKINSON 
General Solicitor, The Pennsylvania Railroad Company 


For a century and a half one of the two major tasks of the Supreme 
Court of the United States has been to umpire the federal system,— 
to draw the line in specific cases between the area of power granted 
by the ConsTITUTION to the central government and that reserved 
to the states. In a well known passage, Mr. Justice Holmes once 
said : 

I do not think the United States would come to an end if we 
lost our power to declare an act of Congress void. I do think 
the Union would be imperiled if we could not make that decla- 
ration as to the laws of the several states. For one in my place 
sees how often a local policy prevails with those who are not 
trained to national views and how often action is taken that 
embodies what the Commerce Clause was meant to end.* 


Today the umpire is in danger of being caught between cross fires. 
Exercises of federal power are being pushed farther than ever. With- 
in the week the newspapers have reported that the Federal Wage 
and Hour Administrator is asserting his authority over watchmen, 
elevator operators and janitors employed in buildings in which the 
production of goods destined for interstate commerce goes on.? At 
the same time, the states as never before are adopting measures de- 
signed to erect barriers against the products of other states. For the 
moment the court in its capacity as umpire is showing broad toler- 
ance in both directions. In the Santa Cruz Packing Co. case* and 
more recently in the Fainblatt case,* it has held that a manufacturer 
not himself engaged in commerce and whose raw materials may be 
intrastate in origin, but a portion of whose product moves into other 
states, is subject to regulation by Congress with respect to his labor 
relations. At almost the same time it has held that with respect to 
goods processed within a state, the processor is subject to regulation 
by the state of the price at which he sells to purchasers in other 
states.® 


1 Law and The Court, CoLLecTep LecAL Papers (New York, 1920) pp. 295, 
296. 


o _— v. Arsenal Building Corp., U. S. D. C. S. D. of N. Y. (March 22, 
1940). 
3 303 U. S. 453, 58 Sup. Ct. 656, 82 L. ed. 954 (1937). 

4 306 U. S. 601, 59 Sup. Ct. 668, 83 L. ed. 1014 (1939). 

5 Milk Control Board v. Eisenberg Farm Products, 306 U. S. 346, 59 Sup. Ct. 
528, 83 L. ed. 752 (1939). The states may regulate the hours of labor of 
drivers of common carrier motor vehicles, although the Federal Motor 
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Obviously the task of umpire grows more delicate. In this situa- 
tion a voice from the Court has just made itself heard which suggests 
the famous cry to Paul from Macedonia. Within the past two 
months the Court was called on to decide the validity of a state tax 
on gasoline carried through the state in the tanks of motor vehicles 
for the propulsion of such vehicles in interstate commerce beyond 
the state boundary. Five justices thought the tax clearly bad as a 
direct burden on interstate commerce. Justices Black, Frankfurter 
and Douglas dissented on the ground that the decision was not prop- 
erly one for the Court to make. Language in their opinion sounds 
a significant and novel note with respect to the Court’s function of 
umpiring the federal system: 


Judicial control of national commerce—unlike legislative regu- 
lation—must from inherent limitations of the judicial process 
treat the subject by the hit and miss method of deciding single 
controversies upon evidence and information limited by the nar- 
row rules of litigation. Spasmodic and unrelated instances of 
litigation cannot afford an adequate basis for the creation of 
integrated national rules which alone can afford that full protec- 
tion for interstate commerce intended by the CoNnsTITUTION. 
We would therefore leave the questions raised by the Arkansas 
tax for consideration of Congress in a nation-wide survey of the 
constantly increasing barriers to trade among the states. Uncon- 
fined by “the narrow scope of judicial proceedings” (see Mr. 
Chief Justice Taney, dissenting, Pennsylvania v. Wheeling 
Bridge Co., 13 How. 518, at 592, 14 L. ed. 249), Congress alone 
can, in the exercise of its plenary constitutional control over 
interstate commerce, not only consider whether such a tax as 
now under scrutiny is consistent with the best interests of our 
national economy, but can also on the basis of full exploration 
of the many aspects of a complicated problem devise a national 
policy fair alike to the states and our Union. Diverse and inter- 
acting state laws may well have created avoidable hardships. 
But the remedy, if any is called for, we think is within the ample 
reach of Congress." 


Clearly this language is a demand for fuller participation by Con- 
gress in the responsibility and function of federal umpire. While it 
does not necessarily imply, and doubtless is not meant to imply, 


Vehicle Act empowers the Interstate Commerce Commission to establish re- 
quirements with respect to maximum hours of service of such employees, so long 
as the Commission has not yet actually established such requirements, Welch Co. 
v. New Hampshire, 306 U. S. 79, 59 Sup. Ct. 438, 83 L. ed. 500 (1939); and 
a state may limit to its licensees the right of moving dead animals even though 
the movement is to another state, Clason v. Indiana, 306 U. S. 439, 59 Sup. Ct. 
609, 83 L. ed. 858 (1939). 


6 Acts 16:9. 


hg ge v. Dixie Greyhound Lines, 60 Sup. Ct. 504, 84 L. ed. (adv. op.) 
441 (U. S. 1940). 
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complete abdication by the court of its ultimate power of determina- 
tion, it definitely suggests that that power should, at least in certain 
classes of cases, not be exercised unless and until there has been a 
prior determination by Congress. In other words, the thought ap- 
parently intended to be suggested is that in these cases, if Congress 
has not spoken, the Court will not inquire whether an exercise 
of state power does or does not invade a field of action alleged to be 
federal in character. The court will leave to Congress the initial 
vindication of the integrity of its domain; and if Congress neglects 
the task, the court will not itself undertake to run the line. 

The view thus suggested of the relative functions of Congress and 
the courts, while reminiscent of remarks made by Mr. Justice Frank- 
furter in a lecture on Chief Justice Taney*® several years ago, is 
sufficiently novel, and at the same time sufficiently far-reaching in 
its implications, to challenge the attention of students of constitu- 
tional law on an occasion of this character. Over how wide a field 
is the suggestion intended to apply? Is it limited to the Commerce 
Clause, or does it extend to all the other constitutional grants of 
federal power? Does it mean that in no case where Congress has 
not acted should the court undertake to determine the limits of state 
authority, or is it contemplated that certain types of state action, as 
for example, direct discriminations against interstate commerce,® may 
still be judicially invalidated even in the absence of Congressional 
action? Or is the suggestion even narrower and meant to be limited 
to the specific type of motor vehicle tax actually before the court in 
the case in which the opinion was written? These questions go to the 
scope of application of the suggested principle. The suggestion, if 
intended to have application as a general principle, is of sufficient 
interest to justify a discussion of the substantive issues which it 
raises. For example, to what extent has the function and responsi- 
bility of Congress for umpiring the federal system already been recog- 
nized by the Supreme Court? In what respects would the suggestion 
of the three justices call for the exercise by Congress of functions of 
a character different from those hitherto exercised? What advantages 
and disadvantages of a practical kind may be anticipated from the 
recognition of such functions as appropriate to Congress? These are 
the questions to which the present paper is addressed. 


8 The Commerce Clause, We1L LEcTURES AT THE UNIVERSITY OF NortH CARo- 
LINA (Chapel Hill 1937) p. 50. 


®Mr. Justice Black in a dissenting opinion handed down on May 16, 1938, 
Adams v. Storen, 304 U. S. 307, 311, 58 Sup. Ct. 913, 82 L. ed. 1365 (1937), 
which partly foreshadows the views expressed by the three justices in the Dixie 
Greyhound case, supra note 7, implies that he would still permit direct discrimi- 
nations against interstate commerce to be judicially invalidated in the absence 
of congressional action. 
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The ways in which Congress has hitherto been recognized as hav- 
ing a part to play in the distribution of power within the federal 
system are two. The first and most important, which is not properly 
a task of umpiring, is that Congress by exercising one of its granted 
powers not before exercised, or in a manner or to an extent not 
before exercised, thereby suspends the operation of existing state 
laws of a conflicting character and ousts the power of the states to 
legislate further with respect to the subject matter, assuming that 
constitutionally they would have such power in the absence of the 
congressional action. In this instance Congress cannot be said to 
act as an umpire in the sense of delimiting the boundary between 
its own rightful field of action and that of the states; it simply claims 
a field as its own with the result that if its claim is ultimately sus- 
tained by the Court, state legislation within that field will be invalid 
in so far as the Court finds it in conflict with the congressional 
enactment or considers that it has invaded the field “taken over” 
by Congress. 

The second way in which Congress may affect the balance of powers 
in the federal system is by action under the rule of Jn re Rahrer,’® 
most recently applied in the prison-made goods cases.’ This rule 
is that if a particular field of regulatory action has been held by the 
courts to be closed to the states because exclusively the subject of 
federal power, even though the federal power remains dormant and 
unexercised, then and in such a case Congress by a statute expressly 
authorizing the state action may remove the bar which would other- 
wise exist to its validity. Here Congress is in very truth acting as 
umpire—and as an umpire with power in effect to reverse if not to 
overrule the Supreme Court, since the result of its action is that if 
the Court has held a state statute bad as in excess of state power, 
Congress may make the statute good by extending the permissible 
limits of state action. 

Whatever the difficulties which may lurk in the logic of the Rahrer 
rule, it is a rule whose origins go a good deal further back than the 
case whose name it bears. It was at least foreshadowed as early as 
1856'* as a way of cutting the Gordian knot of the troublesome 
Wheeling Bridge litigation. The court had held that a Virginia 
statute authorizing the construction of a bridge over the Ohio at 


10140 U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 (1891). 

11 Whitfield v. Ohio, 297 U. S. 431, 56 Sup. Ct. 532, 80 L. ed. 778 (1936) ; 
Kentucky Whip & Collar Co. v. Illinois Central, 299 U. S. 334, 57 Sup. Ct. 277, 
81 L. ed. 270 (1937). 

12 Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 421, 15 L. ed. 
435 (U. S. 1855). 
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Wheeling was invalid as an attempted authorization by the state of 
an interference with interstate commerce.’* Congress subsequently 
gave its consent by statute and the legal obstacle was held removed.** 
The same principle of congressional assent was applied to validate 
state taxation of the stock of national banks which was wholly in- 
vested in bonds of the Federal government. The accepted constitu- 
tional rule was that a state was without power to tax such bonds.’® 
Congress, however, had by statute expressly declared that nothing 
in the national banking act should be construed to prevent state tax- 
ation of the shares. The tax was held good by reason of this con- 
gressional consent.’® In the words of the Supreme Court in its most 
recent pronouncement, “National Banks are agencies of the United 
States; and hence the banks, their property and their shares cannot 
be taxed under State authority except as Congress consents.” 17 


The principle that the consent of Congress will permit the opera- 
tion of state laws in fields where those laws would otherwise be 
invalid has so far been applied in only the two specific classes of 
cases just referred to. That is to say, it has been applied in the first 
place to validate state regulatory legislation which would otherwise 
be held to invade the authority of Congress over interstate commerce ; 
and it has been applied, secondly, to validate the application of state 
taxes to otherwise immune federal instrumentalities. There seems no 
reason why the principle is not susceptible of extension. If so, it 
might be employed to validate state taxation of interstate sales by 
congressional action divesting such sales of their interstate character. 
A draft statute to this effect was prepared and circulated a number 
of years ago by the revenue department of one of the states;** and 
bills sanctioning even broader taxation of interstate commerce by the 
states have from time to time been introduced in Congress.’® By 
means of legislation of this character, Congress if it so desired might 
permit state taxes of certain kinds hitherto forbidden by decisions 
of the Supreme Court while allowing the ban to remain outstanding 
against others. 


To summarize what has so far been said, there are two ways in 
which it has been held that Congress may affect the distribution of 


13 Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How. 518, 14 L. ed. 
249 (U. S. 1851). 

14 Supra note 12. 

15 Weston v. Charleston, 2 Pet. 449, 7 L. ed. 481 (U. S. 1829). 

16 Van Allen v. The Assessors, 3 Wall. 573, 18 L. ed. 229 (U. S. 1865). 

17 First National Bank v. Anderson, 269 U. S. 341, 347, 46 Sup. Ct. 135, 70 
L. ed. 295 (1926). 

18 North Carolina. E. M. Perkins, The Sales Tax and Transactions in Inter- 
state Commerce (1933) 12 N. C. L. Rev. 98, 108. 

19 FE. g. by Senator Thomas of Oklahoma on January 15, 1932. 
4 
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power in the federal system. It may take from the states powers 
hitherto exercised by them by enacting regulatory legislation of its 
own which supplants state legislation covering the same subject mat- 
ter; or it may by its consent enable the states to act in a legislative 
field which the courts in the absence of such consent would treat as 
closed to them. In the first instance it supersedes and invalidates 
otherwise valid state legislation; in the second it validates state legis- 
lation which would otherwise be invalid. 


II 


With this as the existing state of the law concerning the role of 
Congress in umpiring the federal system, what changes if any are 
implicit in the suggestion of the three justices referred to at the com- 
mencement of this paper? The heart of that suggestion appears to 
be that in some or possibly all cases under the Commerce Clause 
the Court will not hold state action invalid unless it has either been 
superseded by valid congressional enactment or contravenes a direct 
prohibition by Congress. This would seem to mean that if Congress 
has not itself legislated, the Commerce Clause per se, dormant and 
unexercised, would henceforth not be treated as a ground for in- 
validating state enactments. 

The adoption of this view would obviously throw into reverse the 
doctrine of the Rahrer case as hitherto applied. That doctrine de- 
pends on the possibility that a state statute may be held invalid by 
the Supreme Court as invading the congressional field even though 
Congress has not acted. In such a case the doctrine then allows 
Congress to intervene if it so desires, and undo the practical effect 
of the Court’s decision by giving congressional consent for the statute 
to operate. 

Under the suggestion of the three justices this situation would not 
arise. Congress would not be called on affirmatively to permit the 
operation of a state law previously invalidated, since the law would 
not in the first instance be held invalid if Congress had not already 
acted adversely thereto. The opportunity for effective congressional 
action would thus occur only in advance of the court test of the state 
law and not afterward; and the only congressional action for which 
occasion would arise would be prohibitory and not confirmatory. 
There would be no occasion for confirmatory action since there would 
be no infirmity for confirmation to cure. 

The question arises as to the practical differences which would 
thus result in the character of the legislation through which Congress 
would play its part in the umpiring process. At first sight it might 
appear that the proposed situation, while ending the possibility of 
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legislation under the Rahrer rule, would leave room for only the 
other type of congressional legislation already mentioned—viz., direct 
regulation of the same subject matter by Congress itself{—superseding 
the challenged state legislation to the extent, but only to the extent, 
that the two regulatory requirements might be found to be incon- 
sistent. This would in substance bring the law into the state con- 
tended for in Taney’s separate opinion in the License cases.*° On 
this view, if Congress did not itself desire to regulate a given phase 
of interstate commerce in some particular respect, the commerce 
would in that respect have to remain subject to any and all the regu- 
lations that the several states chose to apply to it. They could be 
superseded only by inconsistent federal regulation, and there would 
be no way of assuring that the commerce should remain free of 
regulation altogether. 

Such a result would involve special difficulties in connection with 
state tax laws. While a regulatory law enacted by one authority 
like the Federal government may obviously be inconsistent and in 
direct conflict with a regulatory law of another authority like a state, 
so that compliance with both at the same time by the same persons 
is physically impossible, this is not true of tax laws since it is always 
theoretically possible for the citizen to pay both taxes. It follows 
that no state tax has ever been, or probably could be, held invalid 
merely because a statute of the Federal government imposed a dif- 
ferent tax. The most that could be argued would be that the federal 
statute had occupied the field. 


For the reasons just given with respect to both regulatory and 
taxing statutes it seems clear that should the suggestion of the three 
justices be adopted it would probably not be thought to require that 
state statutes could be invalidated only by direct conflict with the 
provisions of inconsistent federal statutes regulating the same subject 
matter. It would probably be thought necessary to recognize in 
Congress a power to enact legislation directly and expressly pro- 
hibiting certain kinds of legislative action by the states without neces- 
sarily providing specific regulatory legislation itself. That this is 
contemplated by the three justices is suggested by language in their 
opinion where they point out that “Congress, sole constitutional 
legislative power [over interstate commerce], has enacted no regu- 
lation prohibiting Arkansas from levying the tax” in controversy. 

The sum and substance of the justices’ suggestion would then 
amount to this: that instead of the Court as at present determining 
for itself whether state action invades the federal field and then leav- 





205 How. 504, 574, 12 L. ed. 256 (U. S. 1846). 
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ing Congress subsequently to validate if it so desires state laws which 
have failed to meet the judicial test, the court should decline in the 
first instance to consider any ground of infirmity in the state legis- 
lation other than conflict with congressional legislation. The practical 
effect would be to substitute for the curative power of Congress under 
the rule of the Rahrer case a situation in which no state action would 
be judicially held to infringe the Commerce Clause except such as 
was actually declared in advance by Congress to have that effect. 
Presumably the court would retain the power to pass upon the ques- 
tion of whether or not Congress in enacting the prohibition was 
transcending its own power under the Commerce Clause. The net 
result would be that the court, acting under the Commerce Clause, 
could not invalidate state action without the prior mandate of Con- 
gress; but it would presumably retain the right to hold state action 
valid in the teeth of the congressional mandate if it found the mandate 
beyond congressional power. It would, in other words, retain its 
own jurisdiction to define the power of Congress, but would appar- 
ently yield to Congress the authority to define the regulatory power 
of the states. 

The difference between this situation and that which at present 
obtains is that the court at present asserts an initial right to deter- 
mine the constitutional sphere of action of the states no less than 
of Congress, subject only to the subsequent corrective power of Con- 
gress under the doctrine of the Rahrer case. 

Reduced to essentials, therefore, the two chief differences in the 
rule recommended by the three justices as contrasted with the present 
rule are, first, that they would require Congress rather than the court 
to take the initiative and would substitute anticipatory for curative 
legislation by Congress; and secondly, that they would substitute 
prohibitory for permissive or confirmatory congressional action. 

What considerations, if any, suggest themselves for thus vesting 
the initiative exclusively in Congress with the result of confining 
Congress to a purely prohibitory role? 


III 


The grounds advanced by the three justices in support of their 
suggestion are primarily grounds of policy. In the passage already 
quoted from their opinion they refer to the inadequacy of litigation, 
proceeding as it must through a series of separate cases, to develop 
“the integrated national rules which alone can afford that full protec- 
tion for interstate commerce intended by the ConsTiTUTION.” 

To quote again their language, “Unconfined by ‘the narrow scope 
of judicial proceedings’ . . . Congress alone can, in the exercise 
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of its plenary constitutional control over interstate commerce, not 
only consider whether such a tax as now under scrutiny is consistent 
with the best interests of our national economy, but can also on the 
basis of full exploration of the many aspects of a complicated prob- 
lem devise a national policy fair alike to the states and our Union.” 

The argument is that a legislative body is qualified, while a court 
is not, to provide rules of decision which are so integrated with one 
another as to form parts of a rounded and coherent system of na- 
tional policy. 

This abstract proposition commands a measure of assent although 
it may require qualification in certain respects. One limitation which 
must be kept in mind is that when the legislator attempts to round 
out a system of policy by providing for as many conceivable cases 
as possible, he is almost certain to omit many through failure of the 
power of imagination, while on the other hand, as Mr. Carter long 
ago pointed out,”* cases which are merely imagined for the purpose 
of creating law for them do not always result in law which adapts 
itself satisfactorily to actualities. 

It may be replied that in order to avoid these pitfalls the legisla- 
tive scheme should limit itself to providing consistent rules for cases 
which have already actually occurred and that in consequence a 
congressional statute which undertook to mark with approval or 
disapproval already familiar types of state interferences with inter- 
state commerce, and which did not aspire to prevent purely imaginary 
types of possible future infringements, would be preferable to the 
judge-made rules on the subject which have hitherto grown up. 

Assuming that such a comprehensive legislative codification of what 
constitutes and what does not constitute permissible state interfer- 
ence with interstate commerce is desirable, in order to supplant the 
“hit and miss” rules which have grown up in the process of judicial 
decision, the question may be raised as to whether the provision of 
such a comprehensive scheme of legislation demands in the mean- 
time the degree of judicial self-denial proposed by the three justices. 
Under the doctrine of the Rahrer case, it is within the power of 
Congress at the present time, and has always been within the power 
of Congress, to undertake, if it so desires, the task of determining 
which types of state control of interstate commerce shall be permitted 
and which forbidden. Under that doctrine it is now fully within the 
power of Congress to review the rules and principles hitherto applied 
in the decisions of the Supreme Court and to validate, if it chooses, 
types of interferences which the Supreme Court has condemned. In 





21 Provinces of the Written and Unwritten Law, by James Coolidge Carter, 
NoTABLE VIRGINIA Bar Anppresses (Charlottesville 1938) pp. 321, 341. 
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exercising this power, Congress, if it wished to turn its mind seri- 
ously to the problem and adopt a comprehensive scheme of policy, 
is in a position to review the existing body of law on the subject and 
rearrange the boundaries between permitted and prohibited state 
action if it concludes that at some particular point or points those 
boundaries are arbitrary or unwisely drawn. 

For this task Congress has hitherto shown no relish. For its lack 
of interest it is not hard to assign reasons. At no time does a legis- 
lative body display great interest in the reéxamination and revision 
of what have come to be understood as fairly well settled principles 
of decisional law. Political pressures direct its attention elsewhere. 
This is especially true at a time like the present when the pressure 
for novel substantive legislation in so many different directions at 
once leaves the legislative body scant leisure to engage in the rela- 
tively abstract tasks of codrdination and revision. 

It is of course not impossible that the interest of Congress may 
sooner or later be actively enlisted in the task of formulating rules 
to determine the validity or invalidity of state action with respect 
to interstate commerce. The practical question propounded by the 
three justices is whether until that time comes the Supreme Court 
shall desist from its hitherto established practice of attempting to 
develop and apply such rules for itself. The three justices give an 
affirmative answer to this question, and their suggestion as they 
formulate it would apparently go so far as to mean that all the re- 
straints on state action which have hitherto grown up as a result 
of judicial decisions in the past, and not of congressional enactment, 
are for the time being to be abandoned until Congress shall choose 
to re-enact them or supplant them with others. For the time being 
the only restraints on state action would then be those imposed by 
such inconsistent regulatory legislation of Congress as may exist. 
All state legislation not at variance with such existing congressional 
regulations would presumably, in spite of past decisions, become 
valid until Congress comes forward and by definite prohibitory enact- 
ment strikes it down. 

This is to issue a blanket invitation to the states and at the same 
time to impose a truly momentous responsibility on the Congress. 


If grounds of policy and national statesmenship are to be regarded 
as controlling, as the three justices apparently intend they shall be, 
two considerations suggest themselves. If a field-day for state regula- 
tion of national commerce is to be declared, the states can be confi- 
dently expected to take advantage of it at the present time to a greater 
extent than ever before. The limitations imposed upon their action 
by prior decisions of the Supreme Court have not served to prevent 
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the invention of a variety of novel and ingenious devices for bur- 
dening interstate commerce within their borders. An acceleration 
of this tendency would be a natural consequence of an announcement 
by the court that henceforward it would pursue a hands-off policy 
with respect to such interferences unless and until they are expressly 
prohibited by Congress. 

The second consideration applies to Congress itself. Seldom if 
ever has that body been called on to enact legislation expressly and 
in terms directed toward the prohibition of state action. It has of 
course enacted legislation the necessary effect of which has been to 
supersede state legislation and sometimes in the course of such legis- 
lation has gone so far as to provide administrative procedure for 
eliminating inconsistent state regulation.2? Under the suggestion of 
the three justices, however, it will be required to direct prohibitions 
against the states in explicit and imperative language, and uncon- 
nected with regulatory enactments of its own. 

Leaving out of account the question of whether or not Congress 
may someday provide an integrated system of rules, and if so within 
what period, the immediate question is whether Congress can in the 
meanwhile be expected to assume in particular instances this novel 
task of addressing prohibitions to the states. From the standpoint 
of those who are familiar with the established processes of political 
psychology as exemplified in the proceedings of the national legisla- 
ture, it seems highly questionable whether that body can be expected 
to show any willingness to assume this task even in respect of specific 
isolated prohibitions of particular types of state action. 

This would no doubt be especially true in the field of state tax 
legislation. When one observes the extent to which within the 
separate states the local government authorities and tax officials of 
political subdivisions are able to prevent state legislative action which 
would result in closing to them any channels of revenue, some idea 
may be obtained of the pressures which would be exerted upon Con- 
gress if it should have under consideration legislative proposals de- 
signed to restrain the taxing power of the states over interstate 
commerce. Only to a slightly less degree would such pressures be 
exerted to oppose legislation designed to curb interstate trade bar- 
riers in general. Such proposals if ultimately successful would no 
doubt have to be adopted largely through the same processes of 
log-rolling between sections and interests which in the past have 
characterized the making of the tariff-rates applicable to our foreign 
commerce. 





22 E.g. $13 of Interstate Commerce Act, 
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These prospective consequences of transferring to Congress the 
initiative in umpiring the federal system under the Commerce Clause 
should be squarely faced if the suggestion of the three justices is to 
be considered on the grounds of national public policy on which they 
apparently desire it to be judged. Of course, if the suggestion is 
advanced not on grounds of policy, but on the purely legal ground 
that, policy apart, the Commerce Clause when dormant and unexer- 
cised by the Federal government cannot properly be construed to 
interpose a constitutional barrier to state action, the question then 
presented would be a different one, and the desirability or undesira- 
bility of the practical consequences to be expected from the judicial 
self-restraint which the three justices recommend might in the first 
instance at least be thought irrelevant and immaterial. 

If the suggestion of the justices is to be considered on purely legal 
grounds, the obvious comment occurs that its adoption as a matter 
of law would require the reversal of practically all the decided cases 
in which the point has been passed upon by the Supreme Court back 
to the original decision in Gibbons v. Ogden,”* in 1824 at least as 
those decisions have been almost uniformly understood by the Bench 
and Bar. Judge Taney’s expressions in the separate opinion already 
referred to constitute practically the sole exception in the jurispru- 
dence of more than a hundred years. Where the text of the Con- 
STITUTION leaves room for reasonable doubt, it is questionable 
whether such a uniform course of construction and application should 
after so long a period be reversed except under the impulse of com- 
pelling considerations of urgent national policy, if at all. The factor 
of policy thus re-enters the problem with renewed emphasis, and the 
question presented is whether or not at the present time national 
public policy can be regarded as demanding a more unrestricted 
range of state control over interstate commerce. 

Certainly the campaign of education and propaganda against in- 
creasing state trade barriers which is at present being carried on 
through organs of governmental publicity no less than through pri- 
vate organizations would appear to require a negative answer. While 
it may well be that the purpose of the campaign is to promote pre- 
cisely the type of congressional legislative action, which the three 
justices contemplate, the obstacles to such action which have already 
been reviewed and the prospect of a considerable period of delay 
before such action can be reasonably expected, raise the question as 
to whether, in the meantime, the court should resign its hitherto 
generally accepted function of dealing with trade barriers and re- 
move the rules against such barriers which have been built up in 


239 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 
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the course of a century of decisions. It may possibly be said that if 
the courts decide to take the latter course and thereby remove such 
protection against interstate barriers as already exists, the effect 
would be to make the situation so much worse that Congress could 
no longer refrain from acting and that in this way, on the theory 
that nothing can grow better until after it has become worse, the 
adoption by the courts of the suggestion of the three justices would 
operate to promote and accelerate congressional action. To this 
argument it might be replied that, even though it should be con- 
sidered sound, nevertheless by the time that Congress in the course 
of its duties gets around to the task of dealing with interstate bar- 
riers, those barriers will in all probability have increased so greatly 
in number and variety that the ultimate compromise which would 
be embodied in the legislation would inevitably have to recognize and 
permit a larger number of important barriers than if prior to the 
action of Congress the courts continue, so far as they can, to restrain 
the further development of the trade barrier movement. 


IV 


In what has so far been said I trust that no impression has been 
produced of opposition to any legislation which Congress may be 
persuaded to enact, not merely to strike down particular types of 
trade barriers, but also to revise and reconstruct in well-considered 
fashion the existing body of judicially established rules and prin- 
ciples defining the power of the states over interstate commerce. 
On the contrary, as a result of the considerations which this paper 
has attempted to weigh and balance, the practical conclusions which 
suggest themselves would appear to be these: 

1. Admitting the desirability of congressional legislation to in- 
validate trade barriers and revise the law of state power over inter- 
state commerce, there would seem no advantage from the stand- 
point of policy, but serious actual disadvantage, if the courts in an- 
ticipation of such legislation were at once to resign their function 
of determining in accordance with existing rules of decisional law 
the validity of state statutes alleged to violate the Commerce Clause. 

2. By way of preparation for any ambitious attempt on the part 
of Congress to revise the law of state power over interstate commerce 
so as to provide an “integrated national policy fair alike to the states 
and the Union,” a much more careful, comprehensive and detailed 
review of the present law, and of the practical effect of existing con- 
stitutional limitations, is necessary than would now be available to 
any committee of Congress, which might be charged with the task 
of drafting legislation. So far as relates to the actual state of the 
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existing law, it is unlikely that a comprehensive and detailed state- 
ment could be produced even by a recognized expert or group of 
experts except after a somewhat prolonged period of study; and as 
to the practical effects and incidents of the existing rules in terms of 
the potential burden on taxpayers and the potential revenue yield 
to the states in the event that any particular rule were relaxed, an 
exhaustive factual investigation would be necessary. It accordingly 
seems desirable that no time should be lost in getting such an in- 
vestigation under way and preferably under nongovernmental au- 
spices. The investigation is one which calls for the services of 
economists under the guidance and direction of lawyers. If, as an 
outgrowth of this symposium, the sponsorship of an outstanding 
legal organization could be obtained for a project which would en- 
list the staff of one of our great research institutions under the 
guidance of a leading authority in the field supported and advised by 
a competent group of professional associates, then indeed an effec- 
tive way might be opened for ultimate realization of the suggestion 
of the three justices in a manner which would not create more 
problems than it would solve, and which would provide for a fairer 
and more satisfactory distribution of authority in this disputed field 
between the states and the Union. 





SHALL THE COURTS OR THE STATE LEGISLATURES 
UMPIRE TAX JURISDICTION DISPUTES? 


CHARLES SAGER COLLIER 
Professor of Law, The George Washington University 


Legal reasoning proceeds along several distinct lines, apparently 
at the option of the reasoner. In some instances legal reasoning 
seems to rely exclusively on precedents; and where no exact prec- 
edents can be found, analogies, close or remote, are resorted to. 
Sometimes in the adjudication of controversies that come before 
them, courts give exclusive or controlling regard to the literal in- 
terpretation of authoritative texts—constitutions, statutes, treaties, or 
local ordinances. Again, mindful of the dictum of St. Paul—The 
letter killeth, but the spirit giveth life,’ + the courts abandon literal 
interpretation of authoritative texts or precedents, and the attempt 
is made by free reasoning to find a rule of decision that will sub- 
serve the true purpose of the law, though this rule of decision may 
not be harmonious logically with older and established rules of de- 
cision. Thus, “The set and constant purpose of the law,” * to use 
Justinian’s oft quoted phrase, is discovered and re-discovered behind 
and above all the accepted formulas. Sometimes courts make a fresh 
and penetrating study of the factual situation that underlies the legal 
controversy, and then they may render a decision which is more or 
less highly individualized to fit that particular controversy, and which 
is the product of discretionary judgment, little influenced by recog- 
nized legal rules. 

There are still other distinct methods used in legal reasoning which 
I will not take time to enumerate. No one has ever been able to 
work out a satisfactory system which would enable us to know which 
of the several methods of approach we should employ in our think- 
ing about the particular legal controversies that thrust themselves 
upon us. Controversies do not come to us labelled with a convenient 
ticket reading: “To be solved by such and such a method of study 
and reasoning.” There is no authoritatively established or generally 
recognized method for choosing a method of legal thinking to solve 
a particular concrete problem. 

The difficulty caused by the lack of an adequate method of choos- 
ing methods of reasoning is peculiarly acute and important in con- 
stitutional law. Shall we attempt to solve constitutional controversies 


1 Second Corinthians, 3: 6. 
2 Digest, I, I (De lustitia Et Iure), 10. 
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by analyzing constitutional texts with rhetorical refinement? Shall 
we seek Justice, the living word in constitutional law as in all 
branches of law, beyond the sacred page of the constitutional text? 
Shall we seek to solve these controversies by traditional rules, or 
by free discretionary action whether it be the discretionary action 
of the bodies traditionally called legislatures or the discretionary 
action of the courts, which seem to be capable at times of shattering 
precedents and acting upon considerations of policy almost, if not 
quite, as freely as the legislatures? Shall we risk losing sight of 
the wood because of the trees while we occupy our minds with the 
never-ending supplies of factual data, or shall we rely upon common 
sense and general experience as furnishing starting points from which 
we may safely reason at the peril of being told with suitable insolence 
that the “common understanding” long valued by lawyers as a 
source of legal standards is simply “the uninstructed understanding” ? 

These characteristic difficulties in the paths of legal reasoning 
about constitutional issues are faithfully illustrated in our legal 
thinking about the controversies in which the jurisdiction of one 
of the states of the Union to lay and collect a particular tax is con- 
tested in some appropriate proceeding before the judicial courts.* 

The reasoning of the Supreme Court of the United States, like 
that of most other courts with regard to the problems of tax juris- 
diction, has sometimes proceeded along conceptual lines, some- 
times along historical lines, sometimes along lines that critics have 
characterized as resulting from an immature philosophy in which 
considerations of expediency preponderate over considerations based 
on legal and moral values. It would, perhaps, be fairer and more 
accurate to say that the Court has sometimes recognized that the 
theory of legal jurisdiction cannot properly be worked out on the 
basis of legal conceptions alone. Adequate attention must be given 
to the practical effects of taxation and the practical effects of tax 
immunities in order to determine a scheme of taxation that will be 
in accord with the fundamental purposes of the framers. 


3 It is the purpose of this paper to discuss state jurisdiction to tax in the sense 
of the general territorial jurisdiction of the several states, as limited and de- 
fined by the requirements of the Constitution of the United States, to lay and 
collect taxes with respect to persons and things and transactions that are within 
their respective borders, or are exposed to taxation by one or more of them by 
reason of some factual relation or because of some accepted legal conception: 
We must exclude from our discussion two very important legal topics that might 
be brought plausibly enough within the scope of the phrase—jurisdiction to tax— 
namely, first, the whole topic of the implied constitutional immunities of federal 
instrumentalities of various sorts from state taxation; and second, the whole 
topic of the implied limitations upon the power of the several states to lay taxes 
that grow out of the grant of the power to the Congress of the United States 
to regulate commerce with foreign nations and among the several states, and 
with the Indian tribes. 
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There is no specific provision in the ConstITuTION which controls 
the problem of jurisdiction to tax. As to state tax jurisdiction, the 
issue seems to depend upon a balance of the reserved powers of the 
states as guaranteed by the Tenth Amendment of the ConsTITUTION 
over against vague considerations of national interest and the claims 
of private property to immunity by virtue of the Fourteenth Amend- 
ment. 

In the decade from 1925 to 1935 it may be said that the concep- 
tual type of reasoning was dominant in the minds of the majority of 
the members of the Supreme Court as regards the constitutional 
issue of tax jurisdiction. 


By the year 1932 the United States Supreme Court had built up 
a comprehensive series of restrictions upon the constitutional power 
of the several states of the Union to lay taxes on various forms of 
intangible wealth. These restrictive principles were enforced on 






*In the leading case of the Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 
204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930), the Supreme Court held, reversing the 
judgment of the highest court of Minnesota, that where a decedent died domi- 
ciled in New York who owned bonds of Minnesota municipalities, some of which 
were registered, others payable to bearer, Minnesota could not levy an inheritance 
tax by reason of the transmission of these securities to the beneficiary under the 
will of the former owner. This decision was in full accord with a much earlier 
decision, State Tax on Foreign-Held Bonds, 15 Wall. 300, 21 L. ed. 179 (U. S. 
1873), which held that the state where a debtor corporation was domiciled and 
doing business could not levy a property tax upon the bonds and evidences of 
indebtedness issued by the debtor corporation in Pennsylvania and secured by 
mortgage on tangible assets in Pennsylvania in cases where the owners of the 
bonds were domiciled in other states. The authority of this last mentioned case 
had often been questioned by critics, but the decision has never been overruled 
and its principles were affirmed in the fullest sense and applied in the field of 
inheritance taxation in the Farmers Loan & Trust case. 


In another leading case decided in 1930 the Supreme Court held that a state 
could not levy an inheritance tax by virtue of the presence within its jurisdiction 
of the valuable papers, bonds and negotiable notes, as well as certificates of 
stock that had belonged to an owner who had died domiciled in another state, 
Baldwin v. Missouri, 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1930). 
This decision overruled a temporarily important earlier decision which had up- 
held —_ ‘ir Wheeler v. Sohmer, 233 U. S. 434, 34 Sup. Ct. 612, 58 L. ed 
1011 (1914). 


In Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83, 50 Sup. Ct. 59, 74 
L. ed. 180 (1929) the Supreme Court held that where an inter vivos trust of in- 
tangible securities had been created by a person domiciled in Virginia for the 
benefit of his minor sons, likewise domiciled in Virginia, the trustee being a 
Maryland corporaton with its principal place of business in Maryland, Virginia 
could not constitutionally levy a property tax upon the value of the corpus of 
the trust property. This decision was interpreted by other courts to preclude 
the application of the general property tax, to the separate value of the equitable 
interests belonging to trust beneficiaries when the attempt was made to levy 
such taxes in the states where the beneficiaries were domiciled while the trus- 
tee was domiciled in another state, Mayor of Baltimore v. Gibbs, 166 Md. 364, 
171 Atl. 37 (1934). Thus the principle of the Safe Deposit case was not con- 
fined to taxation at the domicile of the beneficiary of the trust levied with re- 
spect to the total value of the trust property. The separate value of each indi- 
vidual beneficial share was likewise held not taxable to the beneficiary under the 
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a Federal Constitutional basis and not as matters of the interpretation 
of state laws and state constitutions.° The due process clause of the 
Fourteenth Amendment was chiefly relied upon to produce these 
restrictive effects upon the tax laws of the several states. The 
dominant consideration actually was, however, the recognition of the 
evil effects of multiple taxes upon the same economic interests. The 
Supreme Court of the United States in this series of cases seemed 
to act upon the principle that while double taxation in fact might 
occasionally occur, even under a just and equitable system of law, 
yet state tax systems which had a characteristic and inherent tend- 
ency to produce the result of double and multiple taxes upon the 
same subject matter might well be condemned judicially as contrary 
to the FEDERAL CONSTITUTION because they were arbitrary and un- 
reasonable. 


What was the philosophical background and rationale of these 
decisions, familiar as they are to all lawyers? 


The expression, “jurisdiction to tax,” has sometimes been con- 
strued as approximately equivalent to the expression, “the power to 
tax.”® True enough, legal jurisdiction is rooted in the facts as to 


general property tax system in cases where there was a diversity of citizenship 
and domicile as between the trustee and the beneficiary. 

Finally, in First National Bank of Boston v. Maine, 284 U. S. 312, 52 Sup. 
Ct. 174, 76 L. ed. 313 (1931), it was held by the Supreme Court that where the 
owner of corporate stock died domiciled in a state other than that in which the 
corporation was chartered, the chartering state was not constitutionally em- 
powered to levy an inheritance tax on the value of the shares. It was said that 
such shares were choses in action like ordinary debts and that the value for tax 
purposes could be attributed only to the State in which the creditor was domi- 
ciled. The corporation, of course, could itself be taxed at its domicile, but the 
shares, considered as property of the shareholders, were said to have no situs or 
status at the domicile of the corporation which would expose them to an in- 
heritance tax in that jurisdiction in cases where the former owner had died 
domiciled in another state. This decision annulled widely prevalent state tax 
practices with reference to inheritance taxes on corporate shares which had cus- 
tomarily been levied at the domicile of the corporation, irrespective of the ques- 
tion as to whether the former owner had been domiciled there or in some other 
state. The decision also seemed to cast very grave doubt on the constitutional 
validity of state property taxes on corporation shares when levied at the domi- 
cile of the corporation, at least as applied to shares owned by shareholders domi- 
ciled in other states. 


5 This point is amply demonstrated by the fact that many of the leading cases 
enforcing these principles are appeals from decisions of the highest courts of 
various states, and are prosecuted under 28 U. S. C. §344 (a) (1934), or its 
prototypes beginning with sec. 25 of the Judiciary Act of 1789, 1 Stat. 85 (1789). 

6 The topic of legal jurisdiction to tax has been the subject of numerous well 
considered discussions especially in law review articles and editorial notes, the 
most helpful of which are all of relatively recent date. Among the many con- 
tributions to the literature of this subject the following may be mentioned: 

J. S. Beale, Jurisdiction to Tax (1919) 32 Harv. L. Rev. 587; Beale, Progress 
of the Law, 1923-24 Taxation (1924) 38 Harv. L. Rev. 381; Rottschaefer, 
State Jurisdiction to Impose Taxes (1932), 42 Yate L. J. 305; Rottschaefer, 
State Jurisdiction of Income for Tax Purposes (1931) 44 Harv. L. Rev. 1075; 
Lowndes, Spurious Conceptions of the Constitutional Law of Taxation (1934) 
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the practical power of the tribunal or unit of government which is 
attempting to exert legal authority over a contested subject matter. 
But it is not safe to identify legal jurisdiction with practical power. 
The legal theory of jurisdiction exists as a limit on actual power. 

The word, “jurisdiction,” means primarily the legal authority to 
declare the law. The idea of jurisdiction is inseparable from the 
idea of a correct legal theory of governmental or administrative power. 
It is not the raw facts of power, but the legal judgment that au- 
thority to declare the law has been appropriately ascertained that 
determines the existence of jurisdiction in a legal sense, and this is 
true of jurisdiction to tax as well as of jurisdiction to do anything 
else. ; 

The statement that jurisdiction depends upon power is misleading 
in the same sense that the maxim that “equity follows the law” is 
misleading. Equity does often “follow the law” for equity is an 
incomplete system and depends upon assumed legal rules as the 
background for its special doctrines and characteristic procedures. 
But the significant thing about equity is not exhibited in the cases 
in which it acquiesces in legal rules, but in the cases where it estab- 
lishes new and different rules. Equity jurisdiction is an independent 
system which alters the effect that legal rules and legal relationships 
would otherwise have. A more suggestive and significant maxim 
would be to say that “equity does not follow the law” for this is 
literally true in so far as equity has anything distinctive or important 
to contribute to the development of our jurisprudence. 

In the same way, the only raison d’etre for a legal theory of 
jurisdiction is that it modifies the results that would otherwise be 
reached by the hand of practical governmental power. The important 
thing about the theory of legal jurisdiction is not the extent to which 
it follows the facts of power, for practical power could be left to 
take care of itself and does not need a belated blessing from the 
courts. But the important features of legal jurisdictional rules is 
their effect in modifying or limiting the effect of practical power. 

In the view of the Supreme Court as constituted in 1925 to 1935 
the argument that either of two or more conflicting governmental 
units might, plausibly enough, claim some power and authority over 
a given subject matter, was not regarded as sufficient under our 
constitutional system to establish that there were, in a legal point 


47 Harv. L. Rev. 628; Lowndes, The Passing of Situs (1932) 45 Harv. L. Rev. 
777; Brown, Multiple Taxation by the States—What Is Left of It’ (1934) 48 
Harv. L. Rev. 407; Leland, Harding on Double Taxation (1935) 24 Cat. L. 
Rev. 379; Notes: Interstate Allocation of Income for Taxing Purposes (1931) 
40 Yate L. J. 1273; Developments in the Law—Taxation—1933 (1934) 47 
Harv. L. Rev. 1209, at 1221. 
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of view, a multiple number of legal jurisdictions with appropriate 
constitutional authority over this contested subject matter. And this 
general conception was applied in the field of jurisdiction to tax. 
It is essentially characteristic of the legal theory of jurisdiction to 
establish a choice between conflicting considerations, all of which 
may be substantial enough in themselves. But since some of these 
considerations are more substantial than others, and since the de- 
sirability of a single unitary rule for the governance of each concrete 
situation is obvious, the whole momentum of judicial study of juris- 
dictional questions leads to the ultimate selection of a particular 
governmental unit or a particular body of law as legally entitled to 
exclusive control over each disputed subject matter which at first 
inspection seems to rest doubtfully in a “no man’s land” between two 
or more competing jurisdictions.’ 

But the reasoning that formed the basis of these decisions limiting 
state jurisdiction to tax seems in large part to be no longer satis- 
factory to the majority of the United States Supreme Court even 
though it be supplemented by important practical considerations that 
militate in favor of the same conclusions. There has been a “sea 
change” in the character of the Court’s thinking, although the ques- 
tion whether the new composition is, in Shakespearean phrase, 
“something rich and strange,” is still regarded as subject to debate. 


Concepts are now looked upon by the dominant wing of the Court 
as practical tools with a limited and transitory usefulness rather than 
as philosophical absolutes that are carefully etched and polished and 
that are as hard and as lacking in plasticity as diamonds. In reality 
our concepts are subject to change when our practical purposes 


7 The perception that two or more jurisdictions have plausible claims to tax a 
given subject matter seems to the conceptual hinker like a purely preliminary 
stage in the process of legal reasoning. It is similar to the perception that both 
the plaintiff and the defendant have some justice in the arguments that they ad- 
vance in a case dealing with tort liability, or in a case involving the question 
who has valid title to a negotiable instrument. But the law cannot rest with 
recognizing in an equivocating or provisional manner the elements of merit in 
the contentions of adverse claimants. The law must, according to its inner 
genius, in the public law field as well as in the private law field, proceed to the 
settlement of these conflicting claims and the ascertainment of a sound general 
rule which will liquidate and fix the legal value of the claims of conflicting gov- 
ernmental units in such a way as to apportion to each that power and authority 
which appropriately belongs to it. The conflicts in tax jurisdiction, therefore, 
call for an appropriate /egal solution and this is the work of the courts rather 
than of the interested parties even in cases where the interested parties happen 
to be governmental units. Such conflicts are not to be solved by the economist, 
with their accumulations of so-called data, or captured and abandoned items of 
fact. It is the negation of the law to leave a conflict between private parties to 
the parties themselves to settle by any means available, fair or foul. It is like- 
wise the negation of constitutional law to leave governmental units to wage an 
indeterminate conflict at the expense of innocent private parties and legitimate 
financial interests. 
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change fundamentally. The philosophic jurist, Stammler, has said, 
“For the purpose of theoretical insight—we may also think of the 
form of an object as the main tendency of the investigation.” This 
dictum sets forth an important truth though the statement may seem 
obscure because of its severe compression. Any subject matter that 
we are considering is determined as to its form and outline and 
some of its other characteristics by the purpose which we have in 
mind in considering it. For example, a sea wall built across a 
navigable creek can be looked upon either as an obstruction to com- 
merce and navigation, or from an entirely different standpoint as a 
device for reclaiming marsh lands or as an instrument for improving 
sanitary conditions in the district, Wilson v. Blackbird Creek Marsh 
Company.® If we investigate the sea wall for the purpose of ascer- 
taining its relation to interstate and foreign commerce, we see one 
object. If we investigate the sea wall for the purpose of ascertaining 
its relation to agriculture and local health, we perceive another ob- 
ject, seemingly very different from the first. Similarly, although the 
concept of jurisdiction to tax may be derived from the concept of 
due process of law as crystallized in the minds of the legal historians, 
yet there is another possibility, namely, that the whole definition of 
jurisdiction to tax should be formed by an examination of the pur- 
poses and utility of the different types of taxation. All taxes are 
useful in that they bring in money to the treasury. But taxes ex- 
hibit very great inequalities in usefulness when we examine their 
comparative effects upon the economic and business activities of the 
community subject to the tax. From this standpoint, the deter- 
mination of the usefulness of different taxes is almost exclusively a 
matter for legislative determination. Constitutional limitations should 
be interpreted so as not to hamper legislative discretion. The as- 
sumed wisdom of certain tax principles should not lead us to read 
those principles artificially into the text of the ConsTITUTION. 

Mr. Justice Frankfurter in his separate opinion in Newark Fire In- 
surance Company v. State Board of Tax Appeals,® a controversy 
turning upon the constitutional issue of jurisdiction to tax, said: 

Wise tax policy is one thing; constitutional prohibition quite 
another. The task of devising means for distributing the bur- 
dens of taxation equitably has always challenged the wisdom of 
the wisest financial statesmen. Never has this been more true 
than today when wealth has so largely become the capitalization 

of expectancies derived from a complicated network of human 
relations. The adjustment of such relationships, with due re- 
gard to the promotion of enterprise and to the fiscal needs of 


82 Pet. 245, 7 L. ed. 412 (U. S. 1829). 
9 307 U. S. 313, 59 Sup. Ct. 918, 83 L. ed. 1312 (1939). 
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different governments with which these relations are entwined 
is peculiarly a phase of empirical legislation. It belongs to that 
range of the experimental activities of government which should 
not be constrained by rigid and artificial legal concepts.*® 


The passage just quoted shows that in the opinion of Mr. Justice 
Frankfurter and the justices who agreed with him, tax jurisdiction 
disputes should be settled ordinarily on practical grounds and in 
accordance with legislative policy rather than on the basis of con- 
siderations required by legal conceptions as applied to constitutional 
issues. This seems to imply as a corollary that the interpretation of 
the constitutional provisions that appear to have a bearing on tax 
jurisdiction disputes must be determined by practical considerations 
rather than by legal conceptualism. It would, however, be erroneous 
to infer that the majority of the Supreme Court now maintains that 
legal conceptions are altogether to be excluded from operative effect 
in tax jurisdiction disputes. It will be noted that Mr. Justice Frank- 
furter says that the experimental activities of government should 
not be constrained by rigid and artificial legal concepts. If the stress 
is placed on these derogatory adjectives, it will appear that this 
well-considered dictum is not hostile to sound and philosophical 
concepts, or to concepts formed by accurate generalizing from actual 
experience. 

We can also harmonize Mr. Justice Frankfurter’s statement with 
the views more generally prevalent in the legal profession as to the 
true meaning and just application of constitutional limitations if we 
make use of the phraseology of the advocates of the much advertised 
“functional approach to constitutional problems,” and say that the 
general purposes and policies of the ConsTITUTION must be kept in 
mind at all times and that particular legal controversies must be 
decided by rules of decision that subserve these general purposes 
and policies of the ConsTITUTION, even though they may not be in 
logical harmony with previously established general legal rules and 
the typical legal conceptions which those rules embody. The truth 
is that legal decisions must always give effective recognition to prac- 
tical considerations because, “The set and constant purpose of the 
law” cannot otherwise be attained. Legal concepts and legal tradi- 
tions are not ultimate values, but their importance consists in their 
usefulness in standardizing our efforts to attain justice and in ele- 
vating the principles and methods of legal reasoning above the reach 
of petty emotions and irrational prejudices. The storehouse of the 
law contains more treasures than any of the disciples of the law 
can apprehend, but he is a wise disciple who understands in some 


10 Jd, at 59 Sup. Ct. 922. 
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measure how to use the treasures of this storehouse so as to promote 
human welfare. 

These considerations hold good in the field of constitutional law 
and have their appropriate application as to the constitutional issue 
of jurisdiction to tax. 

Among the practical considerations that doubtless have influenced 
the majority of the present Supreme Court in their recent progres- 
sive course with relation to expanding the scope of state tax juris- 
diction, the following four considerations may be mentioned: 

First, the growing need of revenue which the states have experi- 
enced during recent years. It is a condition and not a theory that 
confronts the states. All or nearly all of the states have to deal 
with huge numbers of unemployed and dependent persons, and most 
of the state treasuries are confronted with rapidly mounting deficits. 
Legal limitations that seemed tolerable enough in the days of bal- 
anced budgets and small scale expenditures, no longer appear main- 
tainable when the states’ fiscal agencies are actually moving toward 
the point of bankruptcy. In this field, “Elegantia juris,’—the dis- 
tinctive refinement of the law—has lost its importance and the fine 
conceptual reasonings of older lawyers have been swept aside by 
unprecedented fiscal exigencies. 

Second, the growing need of revenue makes it desirable to leave 
the selection of the kinds of taxes to be inflicted on the suffering 
populations to the discretion of the legislatures. Since unprece- 
dented sums of money must be raised in some way, may not the 
legislatures best determine how to raise it painlessly and convenient- 
ly? If taxes on intangibles are limited or inhibited by enlarged 
interpretations of jurisdictional restrictions, we shall probably be 
visited instead by severe regressive taxes on transactions or privi- 
leges that are quite clearly subject to the respective tax jurisdictions 
of the several states such as local sales and strictly local business 
operations. But these taxes may be more burdensome and more 
undesirable economically than the more pervasive taxes on intan- 
gible wealth that offend in some instances by violating popular juris- 
dictional theories. 

Third, in the case of intangible property such as stocks of cor- 
porations, trust certificates, partnership interests, and various sorts 
of special contractual rights, it is often true that the arrangements 
involving investment of funds in securities that seem to be exposed 
to some legal control by each of two or more of the states have been 
brought about through the desire to evade legitimate taxation in 
any state. When business men form a corporation to be incorpo- 
rated in a state distant from the locality where the practical activities 
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of the concern are to be conducted, the suspicion is natural that the 
competition of the several states for the chartering function has 
created a situation where the least, possible tax will result either to 
the state of incorporation or to the state where the parties principally 
interested are resident. To counteract and overcome this effort at 
tax avoidance the Supreme Court has replied by relaxing the judicial 
restrictions as to tax jurisdiction formerly thought to be applicable 
in such cases. Considerable double taxation is permitted in order 
to counteract the possibility of economically undesirable immunities 
from becoming available to certain business organizations while still 
they are not available to others. The argument that gross practical 
inequalities in the operation of tax statutes must be avoided, and 
that this is a paramount consideration, can be used by the oppo- 
nents of strict jurisdictional limitations on the power to tax just as 
effectively as by the advocates of such limitations on tax jurisdiction. 
The critic may feel that the courts have overshot the mark and have 
corrected one evil by substituting another evil, but there can be no 
doubt that there was a mark to be shot at in the form of socially 
undesirable tax evasion and there was an evil to be corrected. 


Fourth, intangible property rights, especially those relating to cor- 
porations have been the favorite subjects of financial speculation 
through a long series of years. The practical value of the ownership 
of shares in an active corporation stock consists, not so much in the 
income available therefrom in the way of dividends, as in the oppor- 
tunities for speculative manipulation and for the reaping of for- 
tuitous financial profits that may result from variations in stock 
market prices. While taxes on intangible properties seem open at 
first thought to the objection all along the line that they burden a 
second time the same economic interests that have been already 
taxed through the taxation of tangible assets, yet the taxation of 
the various corporate rights actually reaches and is confined for the 
most part to an additional value created by the high estimate placed 
upon those speculative opportunities which exist apart from the real 
basic values inherent in the tangible properties to which the cor- 
porate rights are ultimately related. While double taxes on cor- 
porate rights and other intangible rights are undesirable from some 
points of view, yet they tend to place the fiscal burden on speculative 
values rather than on basic values. Thus such taxes tend to limit 
speculation and to relieve those classes of the people that are not 
interested in speculative values from the increased alternative taxes 
that would have to be levied upon them if the taxes on intangible 
speculative values were limited by more rigid jurisdictional rules 
established on a constitutional basis. If for example, it were not 
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constitutionally possible to have double taxes on corporate shares 
where one state taxes at the domicile of the corporation and the 
other state at the domicile of the owner of the shares, then as a 
practical alternative one or both of the states concerned would 
probably be forced to impose an increased tax on tangible property 
or a tax upon sales or some form of a nuisance tax which would 
be economically more harmful even than these burdensome double 
taxes on intangible values that we have to contend with at present. 

All the recent cases in the United States Supreme Court indicate 
that the dogma that two states may not tax the same economic in- 
terest by proceeding upon two inconsistent theories as to the meta- 
phorical situs of intangible property no longer holds good as a 
general dogma.’ Double taxation may frequently be permitted where 


11 The United States Supreme Court in Schuylkill Trust Company v. Penn- 
sylvania, 296 U. S. 113, 56 Sup. Ct. 31, 80 L. ed. 91 (1935) has recently sus- 
tained double property taxes on corporate shares in cases where there is a di- 
versity of citizenship between the corporation and the share holder, one tax at 
the domicile of the corporation and the other tax at the domicile of the owner 
of the shares. This decision throws very grave doubt on the validity of the in- 
heritance tax decision in First National Bank of Boston v. State of Maine, a 
leading restrictive decision already referred to, supra, note 4 which holds that 
the state where the corporation is domiciled is constitutionally disabled from 
taxing the transmission of corporate shares belonging to a decedent who died 
domiciled in another state. The two decisions are really irreconcilable logically, 
and can only be maintained concurrently on the diplomatic principle of award- 
ing part of the disputed area to each of the aggressive combatant groups, the 
clan of tax collectors, and the clan of tax avoiders. 

In Curry v. McCanless, 307 U. S. 357, 59 Sup. Ct. 900, 83 L. ed. 1339 (1938), 
the Supreme Court has sustained double inheritance taxes laid by two states 
upon the value of intangible securities held in trust, where one tax was levied 
at the domicile of the settlor of the trust, and the other at the domicile of the 
trustee. This decision seems incompatible with the principle that the Constitu- 
tion forbids double taxation of intangibles by two or more states acting on dif- 
ferent legal theories as to the real nature of the property interests transmitted. 

In Newark Fire Insurance v. New Jersey, 307 U. S. 313, 59 Sup. Ct. 918, 83 
L. ed. 1312 (1938), the Supreme Court sustained a tax on intangible business 
credits at the technical legal domicile of the corporation notwithstanding the 
argumentative admission that there was concomitant taxation of these intangible 
assets at a supposed “business situs” in another state. Graves v. Elliott, 307 
U. S. 383, 59 Sup. Ct. 913, 83 L. ed. 1356 (1938), is another decision sustaining 
inheritance taxes in two states upon a trust of intangible properties as to which 
the settlor had reserved the power of revocation. 

In People ex rel. Cohn v. Graves, 300 U. S. 308, 57 Sup. Ct. 466, 81 L. ed. 
666 (1936), it was held that the income derived by a New York resident from 
the rentals of New Jersey real estate and from interest on bonds secured by 
mortgage on New Jersey real estate was taxable in New York, without deduc- 
tion or allowance on account of taxes paid on the same income in New Jersey. 
Taxation of income derived from the activities in one state conducted by a per- 
son domiciled in another state is even more clearly established not only by the 
implications of the Cohn case, but also by another specific recent decision, 
Whitney, New York cx rel. v. Graves, 299 U. S. 366, 57 Sup. Ct. 237, 81 L. ed. 
285 (1936). These decisions give renewed vitality to the older decisions in 
Maguire v. Trefry, 253 U. S. 12, 40 Sup. Ct. 417, 64 L. ed. 739 (1919), which 
sustains a tax in Massachusetts on the income derived by the equitable owner 
domiciled in that state from a testamentary trust created by a Pennsylvania 
decedent where the trust property consisted in intangible securities held in trust 
by a Pennsylvania corporation as trustee. 
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the organization of the intangible property is such that it is ex- 
posed to taxation in two or more states, that is where each of two 
or more states has some substantial relation to the creation of the 
legal obligation or to its practical protection, and contributes through 
the force of its laws and through the privileges which it confers to the 
maintenance or transfer of the intangible values that are made the 
subject of the tax. 


We now have examined the two great trends of opinion that have 
been manifested in the decisions of the Supreme Court in recent 
years as to the constitutional issue of jurisdiction to tax. The later 
trend, since 1935 and more especially since 1937, has largely re- 
versed the earlier one.’* May any prediction be ventured as to the 
probable limits of the recessive movements? 


I desire to use my remaining time this evening in discussing the 
jurisdictional situation as to the familiar and important class of 
intangibles which I shall venture to designate as simple contract 
credits. By a trick of popular phraseology, simple contract credits 
are generally referred to as debts or simple contract debts. But in 
a discussion of tax jurisdiction, the term credit is obviously prefer- 
able to the term debt. To tax a debt as wealth would be like taxing 
an air pocket as real estate. The tax in such cases is really based 


12 Nothing in any of these recent decisions has touched the question of the 
immunity of tangible property from the imposition of property taxes or in- 
heritance taxes at the domicile of the owner in cases where such tangible prop- 
erty, real or personal, is permanently located in another state apart from the 
domicile of the owner. The principles of Union Refrigerator Transit Co. v. 
Kentucky, 199 U. S. 194, 26 Sup. Ct. 36, 50 L. ed. 150 (1905), have never been 
abandoned by the United States Supreme Court as to property taxes on tangibles. 
Inheritance taxes at the domicile of the owner with respect to the value of tan- 
gible property, real or personal, permanently located in another state are like- 
wise inhibited by the provisions of the ConstiruTion. Frick vy. Pennsylvania, 
268 U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058 (1924), has never been reversed 
or modified in respect to its rulings as to inheritance taxes on tangbile property 
or the value thereof. 

In Curry v. McCanless, 307 U. S. 357, 59 Sup. Ct. 900, 83 L. ed. 1339 (1939), 
one of the leading decisions indicative of the present trend of authoritative ju- 
dicial thought on our general subject, Mr. Justice Stone in delivering the opinion 
of the majority of the court as against a dissenting group distinctly more hostile 
to the possibility of double taxation than was the majority, said, “That rights 
in tangibles—land and chattels—are to be regarded in many respects as localized 
at the place where the tangible itself is located for purposes of the jurisdiction 
of a court to make disposition of putative rights in them, for purposes of con- 
flict of laws, and for purposes of taxation, is a doctrine generally accepted both 
in common law and other legal systems before the adoption of the Fourteenth 
Amendment and since.—The power of government and its agencies to possess 
and to exclude others from possessing tangibles, and thus to exclude them from 
enjoying rights in tangibles located within its territory, affords adequate basis 
for an exclusive taxing jurisdiction Other states have been said to be without 
jurisdiction and so without constitutional power to tax tangibles if, because of 
their location elsewhere, those states can afford no substantial protection to the 
rights taxed and cannot effectively lay hold of any interest in the property in 
order to compel payment of the tax.” 
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upon the affirmative value of the credits considered as the wealth of 
the creditor. 


In the classification of ordinary contract credits I wish to place 
all loans of money made by one private party to another, irrespective 
of whether or not the credit is represented by a negotiable instru- 
ment, and irrespective of whether or not the loan is secured by a 
mortgage or lien upon property of any sort. I include in this 
category ordinary bank deposits and savings deposits and the long- 
term debts due on purchases of real estate. I also include the debts 
owed by public agencies, whether federal, state, or municipal, for 
the loan of money to them. It does not appear to be material in 
this connection that one or both the parties in any case of this sort 
may be corporations. 


I do not include, however, in this category of simple contract 
credits the very common case of short-term commercial debts for 
goods sold to the obligor or any debts that have been created in the 
course of business operations that might be subjected to an excise 
tax in the state where the obligor is domiciled. The term simple 
contract credits is intended to exclude, by the mere force of termi- 
nology, the more complicated contracts involved in investments in 
corporation shares, or in beneficial interests in trusts, or in partner- 
ships, or contracts that involve royalties or special commissions. 


The conclusion heretofore arrived at by the Supreme Court has 
been that simple contract credits, as just defined, cannot be taxed at 
the domicile of the debtor, nor at the place where valuable instru- 
ments of title evidencing the existence of such credits are kept.* Such 
credits can only be taxed at the domicile of the creditor, except in 
the case of a peculiar class of credits which have been held to have 
a “business situs,” usually at the domicile of the debtor but some- 
times in a third jurisdiction where business transactions have oc- 


13Jt seems that the changes which have occurred in judicial doctrines, ex- 
tensive though they have been, have not reached the decision in Baldwin v. Mis- 
souri, 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1929), which denied, on 
constitutional grounds, the taxability of choses in action represented by valuable 
instruments of title such as negotiable bonds and promissory notes in the state 
where these instruments were deposited for safe keeping in cases where the 
owners were domiciled in other states. Wheeler v. Sohmer, 233 U. S. 434, 34 
Sup. Ct. 607, 58 L. ed. 1030 (1913), seems to have been permanently overruled 
and the present membership of the Supreme Court has shown no tendency to 
revive the notion that valuable instruments of title to choses in action are suffi- 
ciently like chattels to justify taxing them at the place where they are kept 
permanently. If the instruments of title are deposited in the same state where 
the owner is domiciled, the chose in action may be taxed in that state. But the 
basis of the jurisdiction to tax in such cases is the presence of jurisdiction over 
the person and domicile of the owner of these intangible assets and not the lim- 
ited power which the state possesses over the enforcement of the choses in action 
by virtue of its control over the physical evidences of such obligations. 
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curred.1* This general doctrine has been applied by the Supreme 
Court in the past in constitutional decisions relating to state property 
taxes and state inheritance taxes.’® My contention is that the author- 
ity of these decisions should be preserved and the principle which they 
embody should be developed so as to apply also to income taxes 
upon income in the form of payments of interest on debts. 

The question as to whether debts should be taxable at the domicile 
of the debtor or at the domicile of the creditor or possibly in both 
jurisdictions has been much controverted in legal discussions. In 
Blackstone v. Miller,* decided in 1903, a carefully considered but 
much criticized decision of the Supreme Court, the application of 
the New York inheritance tax to the transfer of special bank de- 
posits in a New York bank, owned by a decedent who died domiciled 
in Illinois, was upheld, but this decision was squarely overruled in 
Farmers Loan & Trust Co. v. Minnesota," decided in 1930. 

The main technical arguments which have been advanced in favor 
of the power of the state where the debtor is domiciled to levy a 
property tax or an inheritance tax on simple contract credits be- 
longing to a creditor domiciled in another state may be summarized 
under four headings. 

First, there is what might be called the enforcement-service argu- 
ment. The state of the debtor’s domicile frequently enforces in its 
own courts obligations against such debtors. But this argument 
proves too much. The debt would be collectible in the court of any 
state where a personal jurisdiction could be obtained over the debtor. 
Furthermore, debt collection by litigation is a mere potentiality not 
realized in most cases, and seemingly not coéxtensive with the claim 
to levy taxes throughout a period of twenty-five or thirty years as 
might well happen in the case of long-term credits. If jurisdiction to 
tax depends on potential enforcement service, then many states, per- 
haps all of them, would have the right to tax each chose in action. 

The second argument is what might be called the disappearing 
fund argument. The loan seems to add to the wealth present in 
the state where the debtor is domiciled, and is abstracted from the 
resources of that state when the loan is repaid. But the answer is 
that while there is new wealth in the state of the debtor’s domicile, 
it is not the wealth of the creditor, legally or practically. It is the 


14 New Orleans v. Stempel, 175 U. S. 309, 20 Sup. Ct. 110, 44 L. ed. 174 
(1898) ; Wheeling Steel Co. v. Fox, 298 U. S. 193, 56 Sup. Ct. 773, 80 L. ed. 
1143 (1935); People ex rel. Jefferson v. Smith, 88 N. Y. 576 (1882). 

15 State Tax on Foreign Held Bonds, supra note 3, Farmers Loan & Trust 
Co. v. Minnesota, supra note 3. 


16 188 U. S. 189, 23 Sup. Ct. 277, 47 L. ed. 439 (1902). 
17 280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1929). 
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debtor who has increased affirmative resources and indeed he will 
be separately taxed on those resources. The creditor’s right is a 
mere chose in action and not an interest in the property in which 
the proceeds of the loan may be invested. 

The third argument is what might be called the practical power 
argument. The state of the debtor’s domicile would have the phys- 
ical power in a crude sense to collect a tax upon the value of the 
obligation by the method of “stoppage at the source,” provided the 
state was an independent sovereignty. But the bond of the Union 
limits radically the power of the state, and the impairment of con- 
tract clause and the due process clause of the Fourteenth Amendment 
have always been construed as inhibiting the power of the state in 
this respect. The power argument rests on an ambiguity in the 
term, “power.” Legal power and lawless power are not the same 
thing. 

The fourth argument is that the state of the debtor’s domicile has 
the power to tax because it creates and sustains the obligation. But 
it is not true that the state of the debtor’s domicile necessarily or 
characteristically has created the obligation. The loan might have 
been made in the state of the creditor’s domicile, or in a third state. 
The state of the debtor’s domicile has no power to forbid its citizens 


from contracting loans in other states. Neither has the state of 
the debtor’s domicile the power to impair such contracts. There is 
no service rendered or benefit conferred by the state of the debtor’s 
domicile that is fairly correlative in any sense to the taxation of the 
obligation at its full valuation as property of the creditor legally 
located in that state. 


On the basis of authority and on the basis of conceptual reason- 
ing, we may therefore reach the conclusion that taxation of simple 
contract credits at the debtor’s domicile is not sustainable because, 
at least as to the general property tax and all types of the inheritance 
tax, the relationship of the state of the debtor’s domicile to the 
creation and enforcement of the obligation is not sufficiently extensive 
or important in typical cases to confer benefits on the creditor, the 
person taxed, reasonably correlative to the burdens sought to be 
imposed. The difficulty is that the relation of the state of the 
debtor’s domicile, as such, to the economic interest involved in the 
chose in action owned by a nonresident creditor is too attenuated 
to sustain the tax. The chief ground for the conclusion is not the 
mere fact that taxation in the state of the debtor’s domicile would 
produce a double tax on choses in action of this sort—since the right 
of the state of the creditor’s domicile to tax such choses is univer- 
sally admitted—but rather that the support given by the law of the 
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debtor’s state is too slight to justify the taxes in that jurisdiction 
on any theory of benefit to the tax bearer and correlative burden or 
on any sound theory of taxable legal privilege conferred by that 
state. There was no such privilege conferred, for the law of the 
debtor’s state could neither have prevented the creation of the debt 
nor have authorized its abrogation. 

In his concurring opinion in the Farmers Loan & Trust Co. case™® 
which will be remembered as one of the leading decisions among 
the recent restrictive opinions of the court in the tax jurisdiction 
field, Mr. Justice Stone, one of the leaders of the progressive ma- 
jority of the present membership of the Court, stated the essential 
point concisely as follows: 


Granting that the continued existence of the contract rested 
in part on the law of Minnesota, the relation of that law to the 
transfer in New York, both in point of theory and in every 
practical aspect, appears to me to be too attenuated to constitute 
any reasonable basis for deeming the transfer to be within the 
taxing jurisdiction of Minnesota—So far as the transfer, as 
distinguished from the contract itself is concerned, it is New 
York law and not that of Minnesota which, by generally ac- 
cepted rules, is applied there and receives recognition elsewhere. 
Once the bonds had passed beyond the state and were acquired 
by an owner domiciled elsewhere, the law of Minnesota neither 
protected nor could it withhold the power of transfer or pre- 
scribe its terms.’® 


As regards an income tax levied by the state of the debtor’s domi- 
cile upon payments of interest upon simple contract credits, the same 
essential considerations appear to apply. Assuming that the creditor 
and debtor live in different states, the debtor will ordinarily pay the 
interest by drawing a check on some local bank in his own state and 
forwarding this check to the creditor at his domicile in the other 
state. Where does the creditor receive the income? In what juris- 
diction is this income of the creditor “derived”? It seems in accord 
both with legal analogies and with common sense to say that the 
creditor receives or “derives” this part of his income only in his 
domiciliary state in typical cases. The payment is made in legal 
contemplation where the creditor cashes the check he has received 
or deposits it with his own bank.”° 


18 Supra note 17. 
19 Supra note 17, 280 U. S. at 214. 


20 This et is proved sufficiently by the case of Burton v. United States, 196 
U. S. 25 Sup. Ct. 243, 49 L. ed. 482 (1904). Mr. Burton was a United 
States | kad who was accused of having accepted funds for corrupt purposes. 
He was indicted for bribery. The indictment was brought in Missouri where 
the parties offering the bribe were domiciled and carrying on business. The 
facts were that the Rialto Grain and Securities Company drew checks upon the 
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The payment is the source of the income. It seems hardly correct 
to say that the creditor has received income at any time prior to 
the payment of the interest on the debt by the debtor. Since the 
payment in a legal sense takes place in the state of the domicile of 
the creditor in typical cases, and certainly not in the state of the 
domicile of the debtor as such, it follows that the creditor’s income 
only arises in his own domiciliary state and is not legally traceable 
as the creditor’s income to the state where the debtor is domiciled 
for purposes of tax jurisdiction.” 


The reasoning just rehearsed to establish the immunity of simple 
contract credits from taxation at the domicile of the debtor has been 
chiefly of a conceptual nature. But it is interesting to note that 
practical considerations militate in the same direction. And more 
particularly the chief practical arguments which have led the present 


Commonwealth Trust Company of St. Louis, payable to the order of the defend- 

ant, and mailed these checks to the defendant in Washington, D. C. The de- 

fendant deposited the checks with the Riggs National Bank in Washington, 

D. C., after endorsing them. The amount of the checks was in each instance 

eenany credited to the account of the defendant in the Riggs National 
ank. 

The ConstiTuTION provides: “The trial of all crimes, except in cases of im- 
peachment, shall be by jury and such trials shall be held in the state where the 
said crimes have been committed.” Art. III section 2 [3] The question in the 
Burton case was “Where was the crime committed?” The defendant was con- 
victed in the lower court after trial in the Missouri district on the theory that the 
crime was committed in Missouri where the checks were drawn and where they 
were ultimately made good by the bank upon which they were drawn, the Com- 
monwealth Trust Company. It was held in the United States Supreme Court 
that the conviction must be set aside because the constitutional provision had 
been violated since the defendant had not been indicted and tried in the state 
where the crime was committed. The crime was committed in the District of 
Columbia where he deposited the checks for collection and not in Missouri where 
the checks were drawn and where they were ultimately made good, and where 
the parties making the payment were domiciled. 


21 Jn the sense of use and benefit the creditor derives the income in his home 
state, and typically he receives it in that state for the purpose of enjoyment, or 
expenditure, or reinvestment. At any rate, he does not receive the income in 
the debtor’s state as such. It seems justifiable to me to formulate a general 
judicial rule to the effect that the debtor’s state does not have jurisdiction to 
tax the income because of the fact that the debtor’s state does not typically 
have any jurisdiction over the payment of the income. The debtor’s state may 
not properly prevent the mailing of checks and the performance of transactions 
in the debtor’s state which are necessary to carry out a valid contract, see All- 
geyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 41 L. ed. 832 (1896). The 
actual payments are not made in the debtor’s state in ordinary cases, but are 
made in a legal sense in the creditor’s state. It might possibly happen that the 
creditor would have a bank account in the debtor’s state and would cash the 
checks there which the debtor gave him. But even in such cases, the general 
rule exempting such payments from taxation in the debtor’s state might well be 
followed on the ground that a tax policy of this description would be ineffective 
in general, and would only produce the result of burdensome and oppressive 
taxation in a few isolated instances. Creditors domiciled in other states could 
very easily and properly remove their accounts from the states where the debtor 
is domiciled, and establish these accounts in their own home jurisdictions, where 
the creditors themselves are domiciled. 
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members of the Supreme Court to tolerate multiple taxation by two 
or more states of corporation shares, of beneficial interests in trust, 
and of various kinds of special contractual rights, do not seem to 
apply fairly to this important classification of intangibles that I 
have designated as simple contract credits. 

In the first place, simple contract credits, unlike corporation and 
trust security structures are not ordinarily created to facilitate specu- 
lative manipulation. At least this is true with respect to the pur- 
poses and designs of the creditors who are the persons taxed. 
Exceptional cases may occur particularly in the case of purchase 
money obligations for excessive prices that might be undertaken for 
speculative purposes. If so, these obligations may properly be ac- 
corded exceptional treatment for tax purposes, but such cases ought 
not to be determinative of general jurisdictional rules as to the taxa- 
tion of simple contract credits. 


In the second place, simple contract credits are not likely to be 
used in the devices designed to evade normal taxation. The creditor 
is always ‘axable at his domicile on such credits, and has no special 
temptation because of tax avoidance possibilities to create such cred- 
its in favor of debtors domiciled in other states. Attempts may per- 
haps have been made in past times by creditors to escape taxation at 
home by creating a business situs in other states under the doctrine 
of New Orleans v. Stempel,?? and Wheeling Steel Corp. v. Fox,” 
but the definition above outlined for the classification of a simple 
contract credits does not include such cases of commercial credits, 
where the taxation apart from the creditor’s domicile might fairly 
be sustained on an excise tax theory. The practical situation as 
to simple contract credits differs markedly from that as to invest- 
ments in corporate shares or trust securities with respect to its suita- 
bility for concealing liquid capital and for cutting down taxability at 
the owner’s domicile. 

Outright loans are not a pocket in which creditors may conceal 
their wealth, and since, under the property tax system in most of 
the states, debts are not deductible from the valuation of affirmative 
assets which they acquire with their borrowings, there is no adequate 
temptation to prospective debtors to borrow in order to create an 
artificial situation for tax purposes. The advantage in minimizing 
income taxes to be derived from borrowing money for the purpose 
of buying or carrying tax exempt securities has been largely nullified 
by the illuminating decision of the Supreme Court in Denman v. 


22175 U. S. 309, 20 Sup. Ct. 110, 44 L. ed. 174 (1899). 
28 208 U. S. 193, 56 Sup. Ct. 773, 80 L. ed. 1143 (1935). 















CONSTITUTIONAL LAW SYMPOSIUM: COLLIER 





1197 


Slayton** which upheld the statutory denial of deductions from 
gross income claimed for interest paid on money borrowed for such 
purposes. Any other advantages with respect to income taxes that 
a borrower may derive from his borrowing are more than offset 
by the disadvantages such a borrower must encounter in the field 
of the general property tax. 

The borrower in the case of simple contract credits, occupies an 
adverse position as against the lender that is not paralleled in the 
relationship of the corporation to its shareholders or in the rela- 
tionship of the trustee of intangible securities to his beneficiaries. 
The risks of collusion between borrowers and lenders for tax avoid- 
ance purposes are relatively small. 

And in the third place, it should be emphasized that perhaps the 
most important of the practical considerations urged in favor of 
tolerating the double taxation of intangibles by two or more states, 
namely that such taxation is preferable to the available tax alter- 
natives in a period of mounting deficits, has a very different applica- 
tion in the field of simple contract credits from that which it has 
in the field of corporation or trust shares, or other intangible equita- 
ble rights. The chief point to note in this connection is that the 
lending of money is a much more pervasive and fundamental economic 
factor in our national economy, especially if we include bank de- 
posits, saving deposits, and investments in public bonds as well as 
private bonds and notes, than is the intrinsically important but 
relatively small body of investments in intangible equities. Any tax 
measures which would interfere seriously with the free and normal 
flow of credit from lenders to borrowers would have pro tanto a 
subversive and markedly harmful effect on the national economy. 
If loans are discouraged from out of the liquid resources of the 
residents of wealthy sections of the country to needy borrowers in 
sections where local capital is scarce, manifold evils will result. 
And double taxes on loans inflicted by two or more states, of ne- 
cessity do and always will directly discourage borrowing across 
jurisdictional lines. 

A final point to note in this connection is that double taxes on 
simple contract credits will very frequently be wholly shifted to 
the borrower as the lender typically has the greater bargaining 
power. Such taxes will then be sharply regressive in their effects. 
They will cause higher interest rates to be paid by borrowers with 
limited resources. In the case of corporation shares and intangible 
equitable rights, double taxes probably will fall directly on the 
owners, most of whom have other financial resources, and such taxes 


24 282 U. S. 514, 51 Sup. Ct. 269, 75 L. ed. 500 (1930). 
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are not readily to be shifted over to other independent economic 
interests. 

Taxes on simple contract credits will thus be peculiarly bur- 
densome, and probably just as harmful to commerce and just as 
regressive in their bad effects on the low income groups in the 
population as sales taxes or increased taxes on tangible assets. 

Thus from every point of view we are brought to the conclusion 
that simple contract credits are not constitutionally taxable in the 
state of the debtor’s domicile as such. Since simple contract credits 
are also immune from taxation in the jurisdiction where the instru- 
ments of title evidencing the legal ownership of these choses in action 
are kept, Baldwin v. Missouri,*® it seems to result that simple con- 
tract credits are taxable only in the state where the creditor is domi- 
ciled, if he is in truth domiciled in one of the states of the Union. 
A different result is required, perhaps, in the class of cases where the 
creditor is domiciled in a foreign country. This last classification 
presents a complicated constitutional problem in itself, but the con- 
clusion may summarily be stated that the power of one of the states 
of the Union to tax the interests of a foreigner domiciled abroad 
must be held to be closely analogous to the power of the United 
States to tax such interests. In other words, in the international tax 
competition, one of our states is limited only by international law, 
and not by the set of rules that we have been considering as appli- 
cable to the respective jurisdictions of the several states of the Union 
defined for the appropriate solution of interstate tax conflicts.”® 


If the existing constitutional immunities of all tangible property 
and all simple contract credits from multiple taxation are maintained 
by judicial authority in accordance with what seems to be the sounder 
reasoning, and also in accordance with the weightier practical con- 
siderations, it may still be ¢aid that the judicial courts even today in 
the aftermath of the judicial revolution of 1937, are effectively serv- 
ing as umpires in tax jurisdiction disputes, and that judicially estab- 
lished rules as to the issue of constitutional jurisdiction to tax, have 
not in the last analysis been abandoned in favor of legislative discre- 
tion. A more correct summary statement would be that by virtue 
of the changes in the course of the decisions of the United States 
Supreme Court during the last few years, the judicial courts, without 
surrendering their paramount position as ultimate umpires in tax 
jurisdiction disputes, have wisely accorded great weight to practical 


25 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1929). 


26 Burnet v. Brooks, 288 U. S. 378, 53 Sup. Ct. 457, 77 L. ed. 844 (1932). See 
also Estate of McCreery, 220 Cal. 26, 29 P. (2d) 186 (1934), and Matter of the 
Estate of John Lloyd, 52 P. (2d) 1269 (Wash. 1933). 
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fiscal and economic considerations and have thus been led to deprive 
some artificial legal concepts of the paramount constitutional sanction 
which they formerly enjoyed. The courts, however, have not aban- 
doned and must never abandon their high function of developing 
sound and workable jurisdictional theories in the field of state tax- 
ation as in other fields of state jurisdiction so that the grand purpose 
of the people of the United States in establishing the ConstITUTION 
of the United States, the purpose “to form a more perfect Union, 
establish Justice, promote the general Welfare, and secure the Bless- 
ings of Liberty,” *” should not perish but should have everlasting life. 


27 Preamble to UNITED STATES CONSTITUTION. 





TAX IMMUNE BONDS* 


WARNER W. GARDNER 
Special Assistant to the Attorney General, United States Department of Justice 


The specific topic for discussion this afternoon is the power of a 
state legislature to lay a nondiscriminatory tax upon the income of 
federal bonds. If it is not too great an imposition upon your patience, 
I shall approach this question along a rather circuitous route. 


1. THE BirtH oF Tax IMMUNITY PROBLEMS 


Federalism, as a form of government, has majestic advantages. 
But it seems also to have its minor tribulations, among which is the 
inevitable problem of intergovernmental tax immunity. 


Indeed, our problems of tax immunity were with us even before 
the Revolutionary War was won. The Continental Congress in 1779, 
already sufficiently occupied with the problems of war and finance, 
was forced to plunge into the delicate question of discriminatory state 
taxation of the compensation paid by the Congress to its officers.’ 
New Jersey in that year imposed a specific tax of £1,000 to £10,000 
(in the discretion of the assessors) upon the Quartermaster General 


and the two Assistant Quartermasters General in the Continental 
Army.* The tax was not without its broad justice, for the three 
taxpayers together received a one per cent commission upon all 
moneys spent for the support of the Continental Army.* But their 
numerous and heated‘ letters to the Congress brought only sugges- 
tions that they place themselves on the mercy of New Jersey. Three 
reports of special committees,° favoring nondiscriminatory taxation 
but condemning this tax and recommending that New Jersey be re- 
quested to repeal it, seem not to have been acted on.* Indeed, so 
fearful was the prospect of alienating New Jersey that one letter 
of General Greene was declared to be “conceived in terms too dis- 


* The writer wishes to emphasize the point that the views set forth in this 
paper are personal views, expressed on an academic occasion, and should not be 
understood as in any sense representing the position maintained by the Depart- 
ment of Justice on the questions discussed. 

1 The legislation and the proceedings in the Congress were initially brought 
to mind through the courtesy of Mr. Irving Brant. 

2 (1779) 14 Jour. Cont. Cone. 931; (1779) 15 id. 1198. 

8 (1775) 10 id. 210. 

4 (1779) 14 id. 744, 779-780, 787, 807. 

5 807-808, 930-933; (1779) 15 id. 1198. 

6A motion to refer to committee the last letter of Charles Petit, Assistant 
Quartermaster General, stating that he had been called upon to pay $1,000 tax, 
was defeated by a vote of 7 states to 4. (1780) 15 Jour. Cont. Cone. 1199, 
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respectful of the Legislature of the State of New Jersey to receive 
countenance from Congress.” * 

It seems a fair inference, then, that the difficulties of intergovern- 
mental taxation were known to some at least of the men who met 
eight years later to frame our CoNnsTITUTION.* Yet the proceedings 
of the federal convention contain no reference to those problems as 
such. Luther Martin, 22 years later, informed the Supreme Court 
in the argument of McCulloch v. Maryland® that this was because 
“the whole of this subject is full of difficulties, which the convention 
found impossible to solve, in a manner entirely satisfactory.” Whether 
or not Martin’s recollection was faulty, none would care to dispute 
its prophetic accuracy. 


2. FEDERAL SUPREMACY: 1819-1870 


Chief Justice Marshall in the McCulloch case did not share Mar- 
tin’s humility. In his opinion, delivered on the third day after the 
close of nine days of argument, he said:*® “We have an intelligible 
standard, applicable to every case to which the [taxing] power may 
be applied.” Yet in Weston v. City Council of Charleston,’ merely 
the third of the immunity cases to come before his Court, he con- 
fessed that “the attempt to maintain a rule which shall limit” the 
exercise of the taxing power “is undoubtedly among the most deli- 
cate and difficult duties which can devolve” on the courts. 

In one sense, it is true, McCulloch v. Maryland was perhaps the 
easiest of the tax immunity cases to come before the Court. The 
Second Bank of the United States was chartered in 1816. It faced, 
of course, widespread Republican opposition, which its management 
did little to allay. The officials ran the Bank with an unhappy com- 
bination of recklessness and fraudulent self-seeking; in the Maryland 
branch alone, by fraud and defalcation there had been a loss of 
$1,700,000. Added to the sins which the Bank itself had committed, 
there was a severe business depression which the state banks and 
the public were only too ready to blame on the Bank of the United 
States. 

In consequence, 8 states by 1819 had enacted legislation designed 
to drive the Bank of the United States out of their borders, or seri- 
ously to hamper its operation. Indiana and Illinois, for example, 
forbade any branch of a foreign bank to be established in the state, 

7 (1779) 14 id. 808. 

8 Three of the signers of the Constirution (John Langdon, Roger Sherman, 
and John Dickinson), as members of the Congress, also voted on the motion to 
refer the letter of Charles Petit, supra note 6, to committee. 

94 Wheat. 316, 376, 4 L. ed. 579 (U. S. 1819). 


10 Supra note 9 at 429-430. 
112 Pet. 449, 466, 7 L. ed. 481 (U. S. 1829). 


6 
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while Tennessee, Kentucky and Ohio imposed annual taxes of $50,000 
or $60,000 on each branch of the Bank of the United States. Mary- 
land laid a heavy stamp tax on all notes issued by banks chartered 
outside the state, unless they chose to pay an annual tax of $15,000 
for each branch.’* 

The case, then, did not present the complex problem of balancing 
the need for state revenues against the immunities of the United 
States. It posed the simple but momentous question whether a highly 
discriminatory tax could be levied by a state which wished to rid 
itself of an unwelcome federal agency. There could be but one answer 
from a Court dominated by Marshall. Its decision was placed squarely 
on the “great principle” that “the ConsTITUTION and the laws made 
in pursuance thereof are supreme; that they control the constitution 
and laws of the respective states, and cannot be controlled by them.” ** 
The opinion never deviates from the simple proposition that the states 
cannot tax federal instrumentalities because the CoNsTITUTION de- 
clares the federal law, under which the instrumentality is created, to 
be supreme over the laws of the states. Thus, Chief Justice Marshall 
said :** 

The question is, in truth, a question of supremacy; and if 
the right of the states to tax the means employed by the general 
government be conceded, the declaration that the constitution, 


and the laws made in pursuance thereof, shall be the supreme 
law of the land, is empty and unmeaning declamation. 


For the next fifty years the Court followed the course so clearly 
marked out in McCulloch v. Maryland. Prior to the Civil War the 
Court three times held state taxes on federal instrumentalities to be 
invalid. Osborn v. United States Bank** held invalid an Ohio tax 
directed at the Bank of the United States; Weston v. City Council 
of Charleston*® struck down a property tax on specified issues of 
United States securities; and Dobbins v. Commissioners of Erie 
County** held a federal officer exempt from a state tax, roughly 
measured by income, on his office. Each decision was expressly 
placed on the ground of the constitutional supremacy of the Federal 
government.'* During and immediately after the Civil War the Court 
held invalid a number of state taxes on the capital or assets of cor- 
porations where no deduction was made for the United States securi- 


12 Material in these paragraphs from I WARREN, THE SuPREME Court (1923) 


18 Supra note 9 at 426. 

14 Jd. at 433, see also 427, 432. 

159 Wheat. 738, 6 L. ed. 204 (U. S. 1831). 

16 Supra note 11. 

17 16 Pet. 435, 10 L. ed. 1022 (U. S. 1842). 

18 Supra note 15 at 868; supra note 16 at 466-468; supra note 17 at 447, 450. 
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ties held. The ground of these decisions, again, was the supremacy 


of the laws and instrumentalities of the United States over state 
taxing statutes.’® 





3. THE Reciprocity DOcTRINE 


Until 1870 no federal tax had been assailed because applied to a 
state instrumentality.*° The decisions sustaining a federal immunity 
had, moreover, been placed squarely on the supremacy clause of the 
FEDERAL CONSTITUTION. But in Collector v. Day the Court made 
a sharp departure from the earlier cases and held the tax immunity 
to be reciprocal, such that state officers were protected against fed- 
eral taxation to the same degree that federal officers were protected 
against state taxation. Day, a Judge of the-Massachusetts Court of 
Probate and Insolvency, was subjected to the federal income tax. 
Justice Nelson, accepting McCulloch v. Maryland as establishing 
that the power to tax might “defeat all the ends of government” ** 
held that the state as well as the Federal government was constitu- 
tionally independent within its sphere of activity.** To protect this 
necessary independence it was thought necessary to hold that the 
federal taxing power was not paramount when applied to state instru- 
mentalities.** Justice Bradley, dissenting, forecast*® with distressing 
accuracy the experience of the coming years: 






























































In my judgment, the limitation of the power of taxation in 
the general government, which the present decision establishes, 
will be found very difficult of control. . .. How can we now 
tell what the effect of this decision will be? I cannot but regard 
it as founded on a fallacy, and that it will lead to mischievous 
consequences. .. . 











Since Collector v. Day the notion of a reciprocal immunity has 
gained a considerable currency. But it is worthy of note that of 
the eighty-odd opinions on tax immunity since that decision the term 
“reciprocal” has been used, so far as I have found, in only one 
opinion.”® On the other hand, it is true, many opinions speak of the 















19 Bank of Commerce v. New York City, 2 Black. 620, 632-634, 17 L. ed. 451 
(U. S. 1862) ; Bank Tax Case, 2 Wall. 200, 17 L. ed. 793 (U. S. 1864); The 
Banks vy. The Mayor, 7 Wall. 16, 25, 19 L. ed. 57 (U. S. 1868) ; Bank v. Super- 
visors, 7 Wall. 26, 19 L. ed. 60 (U. S. 1868). 

20 This is largely to be explained by the fact that from 1817 to 1860 the Fed- 
eral government imposed no internal revenue tax of any nature. Bureau of 
Internal Revenue, Service Monograph No. 25, Institute for Government Re- 
search, p. 6. 

2111 Wall. 113, 20 L. ed. 122 (U. S. 1870). 

22 Td. at 123-124. 

23 Jd. at 124. 

24 Td. at 126. 

25 Jd. at 129. 

26 Trinityfarm Co. v. Grosjean, 291 U. S. 466, 471, 54 Sup. Ct. 469, 78 L. ed. 
918 (1934). 
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tax immunity doctrine as applicable to either government,*’ or reason 
that the immunity relating to the one applies for the same reason to 
the other government.** This is explained, typically, by the doctrine 
that the independence of the state governments in their spheres is 
equally important, and equally assured by the CoNsTITUTION, as is 
the independence of the Federal government ;** in other words, that 
there is recognized a “necessary protection of the independence of 
the national and state governments within their respective spheres 
under our constitutional system.” *° 

The doctrine of tax immunity, then, is fully reciprocal so far as 
it affords mutual protection to the state and national governments 
within their respective spheres. But this by no means is the equiva- 
lent of saying that a particular type of tax must necessarily and 
automatically be given the same treatment without consideration of 
whether it be imposed by the Federal or by a state government. The 
Federal government acts through the representatives of all the states, 
but it has no representative in the state legislatures. Thus, by the 
very nature of our constitutional system, a federal tax cannot have 
the same threat to state activities that a state tax might be supposed 
to have with regard to federal activities. In consequence of this 
basic concept of state representation within the federated system, the 
framers of the CoNsTITUTION provided in Article VI that the acts 
of Congress should be the supreme law of the land. This was, as 
Madison put it in the Convention, because “Experience had evinced 


27 Helvering v. Mountain Producers Corp., 303 U. S. 376, 58 Sup. Ct. 623, 82 
L. ed. 907 (1938) ; United States v. California, 297 U. S. 175, 184, 56 Sup. Ct. 
421, 80 L. ed. 567 (1938); Fox Film Corp. v. Doyal, 286 U. S. 123, 128, 52 
Sup. Ct. 546, 76 L. ed. 1010 (1933) ; Susquehanna Co. v. Tax Commission (No. 
1), 283 U. S. 291, 294, 51 Sup. Ct. 434, 75 L. ed. 1042 (1931); Indian Motor- 
cycle Co. v. United States, 283 U. S. 570, 577, 51 Sup. Ct. 601, 75 L. ed. 1277 
(1931) ; Educational Films Corp. v. Ward, 282 U. S. 379, 389, 51 Sup. Ct. 170, 
75 L. ed. 400 (1930). 


28 James v. Dravo Contracting Co., 302 U. S. 134, 157, 58 Sup. Ct. 208, 82 
L. ed. 155 (1937); Indian Motorcycle Co. v. United States, supra note 27 at 
577, 579; Metcalf & Eddy v. Mitchell, 269 U. S. 514, 521, 46 Sup. Ct. 172, 70 
L. ed. 384 (1925); Farmers Bank v. Minnesota, 232 U. S. 516, 527, 34 Sup. Ct. 
354, 58 L. ed. 706 (1914); Snyder v. Bettman, 190 U. S. 249, 254-255, 23 Sup. 
Ct. 803, 47 L. ed. 1035 (1903); Pollock v. Farmers’ Loan & Trust Co., 157 
U. S. 429, 584-586, 15 Sup. Ct. 673, 39 L. ed. 759 (1895) ; Ambrosini v. United 
States, 187 U. S. 1, 7, 23 Sup. Ct. 259, 47 L. ed. 359 (1902). 


29 James v. Dravo Contracting Co., supra note 28 at 150; Burnet v. Coronado 
Oil & Gas Co., 285 U. S. 393, 400, 52 Sup. Ct. 443, 76 L. ed. 815 (1932); In- 
dian Motorcycle Co. v. United States, supra note 27 at 575; Educational Films 
Corp. v. Ward, supra note 27 at 392; Willcuts v. Bunn, 282 U. S. 216, 225, 51 
Sup. Ct. 125, 75 L. ed. 304 (1931); Metcalf & Eddy v. Mitchell, supra note 28 
at 523; Ambrosini v. United States, supra note 28 at 7; Plummer v. Coler, 178 
U. S. 115, 118, 20 Sup. Ct. 829, 44 L. ed. 998 (1915); Pollock v. Farmers’ Loan 
& Trust Co., supra note 28 at 584; Railroad Co. v. Peniston, 18 Wall. 5, 31, 
21 L. ed. 787 (U. S. 1873). 


30 Helvering v. Powers, 293 U. S. 214, 225, 55 Sup. Ct. 171, 79 L. ed. 291 
(1934). 
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a constant tendency in the states to encroach on the federal author- 
ity,” and, again, because “The necessity of a general government 
proceeds from the propensity of the states to pursue their particular 
interests in opposition to the general interest.” ** There was, ac- 
cordingly, no dissent in the Convention at the insertion of the su- 
premacy clause.*? 

Chief Justice Marshall, in McCulloch v. Maryland, was careful to 
emphasize this highly practical point. He said:* 


The people of all the states, and the states themselves, are 
represented in congress, and, by their representatives, exercise 
this power. When they tax the chartered institutions of the 
states, they tax their constituents. . . . But when a state taxes 
the operations of the government of the United States, it acts 
upon institutions created, not by their own constituents, but by 
people over whom they claim no control. . . . The difference 
is that which always exists, and always must exist, between the 
action of the whole on a part, and the action of a part on the 
whole—between the laws of a government declared to be su- 
preme, and those of a government which, when in opposition 
to those laws, is not supreme. 


The doctrine of reciprocity, even before the recent decisions of the 
Court, did not have a wholly clear field after it was set on its course 
by Collector v. Day. Numerous cases have recognized that the doc- 
trine of immunity is grounded at least in part on the supremacy 
clause.** Equally significant is the fact that many other cases have 
expressly recognized the power of Congress to create a tax immunity 
which would not be implied in its silence and have held the taxpayer 
liable because Congress had provided no immunity.** Still other 





31] FARRAND, RECORDS OF THE FEDERAL CONVENTION (1787) 164. 
82 [I ibid. 22. 
33 Supra note 9 at 435-436. 


34 Missouri v. Gehner, 281 U. S. 313, 321, 50 Sup. Ct. 326, 74 L. ed. 870 
(1930) ; Panhandle Oil Co. v. Knox, 277 U. S. 218, 221, 48 Sup. Ct. 451, 72 
L. ed. 857 (1928); Long v. Rockwood, 277 U. S. 142, 147, 48 Sup. Ct. 463, 72 
L. ed. 824 (1928); Jaybird Mining Co. v. Weir, 271 U. S. 609, 613, 46 Sup. Ct. 
592, 70 L. ed. 1112 (1926); Des Moines Bank v. Fairweather, 263 U. S. 103, 
117, 44 Sup. Ct. 23, 68 L. ed. 191 (1923); Farmers Bank v. Minnesota, supra 
note 28 at 521; South Carolina v. United States, 199 U. S. 437, 451-452, 26 Sup. 
Ct. 110, 50 L. ed. 261 (1905); California v. Pacific Railroad Co., 127 U. S. 1, 
41, 8 Sup. Ct. 1073, 32 L. ed. 150 (1888). 


35 James v. Dravo Contracting Co., supra note 28 at 161; Federal Compress 
Co. v. McLean, 291 U. S. 17, 23, 54 Sup. Ct. 267, 78 L. ed. 622 (1933); Trotter 
v. Tennessee, 290 U. S. 354, 54 Sup. Ct. 138, 78 L. ed. 358 (1933); Fox Film 
Corp. v. Doyal, supra note 27 at 127 and 129; Shaw v. Oil Corporation, 276 
U. S. 575, 578-79, 48 Sup. Ct. 333, 72 L. ed. 709 (1927); Goudy v. Meath, 203 
U. S. 146, 149-50, 27 Sup. Ct. 48, 51 L. ed. 130 (1905); Fidelity & Deposit Co. 
v. Pennsylvania, 240 U. S. 319, 323, 36 Sup. Ct. 298, 60 L. ed. 664 (1915) ; Cen- 
tral Pacific Railroad v. California, 162 U. S. 91, 121, 125, 16 Sup. Ct. 766, 40 
L. ed. 903 (1895) ; Thomson v. Pacific Railroad, 9 Wall. 579, 589, 592, 19 L. ed. 
792 (U. S. 1869). 
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cases have extended tax immunity, in part at least, in obedience to 
the congressional provision.*® None has ever suggested that these 
doctrines were applicable to the power of state legislatures to pro- 
vide immunity for state instrumentalities or persons dealing with 
states. 

In recent terms, the Court seems unmistakably to have returned 
at least a part of the way to the historical basis of tax immunity. 
In Helvering v. Gerhardt,?" the Court reaffirmed the early contrast 
between the taxing power of the nation and that of the states. Mr. 
Justice Stone said that Marshall :** 


was careful to point out not only that the taxing power of the 
national government is supreme, by reason of the constitutional 
grant, but that in laying a federal tax on state instrumentalities 
the people of the states, acting through their representatives, 
are laying a tax on their own institutions and consequently are 
subject to political restraints which can be counted on to prevent 
abuse. State taxation of national instrumentalities is subject to 
no such restraint, for the people outside the state have no repre- 
sentatives who participate in the legislation; and in a real sense, 
as to them, the taxation is without representation. .. . 


Mr. Justice Stone, again writing for the Court in Graves v. O’Keefe,*® 
was less explicit, and referred to the Gerhardt case as speaking only 
of the “possible differences,” but the contrast between federal and 
state immunities emerges with considerable clarity. The elusive quali- 
fication that immunity does not extend to a proprietary activity of 
government was held inapplicable to federal functions,*° and Congress 
was recognized to have a power, the limits of which were unneces- 
sary to define, to grant or withhold tax immunity.*’ Finally, in 
Pittman v. Home Owners’ Loan Corporation,*® the Court said that 
Congress, as a law necessary and proper for carrying out its func- 
tions, could provide immunity for its instrumentalities which might 
otherwise be taxable, and that this immunity thus became the su- 
preme law of the land, foreclosing state taxation. 


I think, then, we may safely assume that intergovernmental tax 
immunity is not wholly a reciprocal matter but has in it a consider- 


36 Lawrence v. Shaw, 300 U. S. 245, 57 Sup. Ct. 443, 81 L. ed. 623 (1936); 
Federal Land Bank v. Crosland, 261 U. 374, 43 Sup. Ct. 385, 67 L. ed. 703 
(1922) ; Smith v. Kansas City Title Co., 255 U. S. 180, 212-213, 41 Sup. Ct. 243, 
65 L. ed. 577 (1920); see Justices Brandeis and Stone, concurring, Miller v. 
Milwaukee, 272 U. S. 713, 716, 47 Sup. Ct. 280, 71 L. ed. 487 (1926). 

37 304 U. S. 405, 58 Sup. Ct. 969, 82 L. ed. 1427 (1938). 

38 Jd. at 412, 416. 

39 306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1939). 

40 Td. at 477. 

41 Jd. at 478-479. 

42 308 U. S. 21, 33, 60 Sup. Ct. 15, 84 L. ed. (adv. op.) 16 (1939). 
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able flavor of federal supremacy. Whether the Court will consistently 
act upon the full sweep of the discussions in McCulloch v. Maryland 
and Helvering v. Gerhardt cannot now be known, but it does seem 
certain that the action of Congress must play a large if not a deter- 
minative role in the tax immunity decisions of the future. 


4. FEDERAL TAXATION OF INTEREST ON STATE BONDS 


The early tax immunity decisions of the Court, as I have indi- 
cated, were tightly riveted to the supremacy clause. After Collec- 
tor v. Day opened the door to a reciprocal immunity, however, it 
was but a short step to Pollock v. Farmers’ Loan & Trust Co.** 
There the Court, while sharply divided on the validity of the income 
tax as applied to real and personal property, were unanimously of 
the view that it could not validly be applied to the income of munic- 
ipal bonds. By blending, if I may borrow a phrase from the con- 
curring opinion in the O’Keefe case, “a seductive cliché” from 
McCulloch v. Maryland with the reciprocity basis of Collector v. Day, 
the Court was led irresistably to the conclusion that the tax was bad. 
It said :* 


It is obvious that taxation on the interest therefrom would 
operate on the power to borrow before it is exercised, and would 
have a sensible influence on the contract, and that the tax in 
question is a tax on the power of the States and their instru- 
mentalities to borrow money, and consequently repugnant to the 
Constitution. 


That decision I think is no longer good law. Certainly it has not 
been extended to related taxes affecting state bonds, and it has 
not been followed in analogous situations.*® 


In Flint v. Stone Tracy Co.** the Court refused to invalidate a 
federal excise, on doing business in corporate form, which was meas- 
ured by the net income including interest on state and municipal 
bonds. This decision was justified upon the long accepted dialectic 
that there is a difference between the subject and the measure of a 
tax,*7 but it does not square with the Pollock case if the earlier 


43 Supra note 28 at 563-584, 601-604. 
44 Td. at 586. 


45 A further important obstacle to its present application is the Sixteenth 
Amendment authorizing Congress to tax income “from whatever source de- 
rived.” It is not discussed here because it has no bearing upon the state taxa- 
tion of interest from federal bonds. See, however, TAXATION OF GOVERNMENT 
BONDHOLDERS AND EMPLOYEES (Department of Justice 1938) 89-219. 

46 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1911). 

47 Society for Savings v. Coite, 6 Wall. 594, 18 L. ed. 897 (U. S. 1867) ; Ham- 
ilton Co. v. Massachusetts, 6 Wall. 632, 18 L. ed. 904 (U. S. 1867); Provident 
Institution v. Massachusetts, 6 Wall. 611, 18 L. ed. 907 (U. S. 1867); Home 
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decision in truth represents a basic constitutional protection to state 
and municipal governments. Somewhat more remote, but yet re- 
lated, taxes have been sustained when applied by the Federal gov- 
ernment to state bonds; these are estate taxes measured by the state 
bonds** and a tax upon the capital gain derived from their resale.* 
These decisions go far to undermine the Pollock case when they are 
read with the contemporary trend of decision toward viewing the 
income tax as an excise rather than a property tax." 

Not only has the Pollock case been narrowly confined in the field 
of state bonds but a different rule has been applied in the closely 
analogous field of government contracts. I do not see that the gov- 
ernment’s relation to the transaction is any different whether, in 
return for the government’s promise to pay, the private person loans 
money or supplies goods and performs services. In either case his 
income comes from the government; in either case increased taxes 
are likely to be felt by the government; and in either case the tax 
is on the government’s transaction. But, in contrast to the rule an- 
nounced in several dicta before the Pollock case was decided,™ the 
government contractor is now fully subject to taxation. Metcalf & 
Eddy v. Mitchell®* settled the power to impose a net income tax 
and the recent decision in James v. Dravo Contracting Co." took 


the much longer step of sustaining a tax upon the contractor’s gross 
receipts from the government. 
It therefore seems unlikely that a Court which has overruled Col- 


Insurance Co. v. New York, 134 U. S. 594, 10 Sup. Ct. 593, 33 L. ed. 1025 
(1890) ; Educational Films v. Ward, 282 U. S. 379, 51 Sup. Ct. 170, 75 L. ed. 
400 (1931) ; Pacific Co. v. Johnson, 285 U. S. 480, 489-490, 52 Sup. Ct. 424, 76 
L. ed. 893 (1932). Cf., Northwestern Insurance Co. v. Wisconsin, 275 U. S. 136, 
48 Sup. Ct. 55, 72 L. ed. 202 (1927); Macallen Co. v. Massachusetts, 279 U. S. 
620, 49 Sup. Ct. 432, 73 L. ed. 874 (1929). 

48 Greiner v. Llewellyn, 258 U. S. 384, 42 Sup. Ct. 324, 66 L. ed. 676 (1922). 

49 Willcuts v. Bunn, supra note 29. 

50 Hale v. State Board, 302 U. S. 95, 104-106, 108, 58 Sup. Ct. 102, 82 L. ed. 
72 (1937) ; Adams Mfg. Co. v. Storen, 304 U. S. 307, 58 Sup. Ct. 913, 82 L. ed. 
1365 (1938); New York ex rel. Cohn v. Graves, 300 U. S. 308, 57 Sup. Ct. 
466, 81 L. ed. 666 (1937); Graves v. O’Keefe, supra note 39. 


51 Osborn v. United States Bank, supra note 15 at 867; Railroad Co. v. 
Peniston, 18 Wall. 5, 36-37, 21 L. ed. 787 (U. S. 1873); Telegraph Co. v. 
Texas, 105 U. S. 460, 466, 29 L. ed. 1067 (U S. 1881). See also Ambrosini 
v. United States, supra note 28; Williams v. Talladega, 226 U. S. 404, 419, 33 
Sup. Ct. 116, 57 L. ed. 275 (1912). 

52 Supra note 28. See also General Construction Co. v. Fisher, 295 U. S. 715, 
55 Sup. Ct. 647, 79 L. ed. 1671 (1935); Atkinson v. State Tax Commission, 303 
U. S. 20, 58 Sup. Ct. 419, 82 L. ed. 621 (1938). Cf., Helvering v. Therrell, 303 
U. S. 218, 58 Sup. Ct. 539, 82 L. ed. 758 (1938). 

53 Supra note 28. See also Mason Co. v. Tax Commission, 302 U. S. 186, 
58 Sup. Ct. 233, 82 L. ed. 187 (1937). Cf., Alward v. Johnson, 282 U. S. 509, 
51 Sup. Ct. 273, 75 L. ed. 496 (1931). 
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lector v. Day** and Gillespie v. Oklahoma,®* which has almost cer- 
tainly overruled Evans v. Gore,®* and which probably has overruled 
the sales tax cases,5? would draw the line at the Pollock case if 
Congress were to permit the question again to be raised.” 


5. STaTE TAXATION OF THE INTEREST ON FEDERAL BONDS 


This, however, does not at all mean, in my view, that the states 
have the constitutional power to impose an income tax upon the 
income of federal bonds in the absence of consent by Congress. 

I have earlier indicated that the tax immunity of the United States 
and its instrumentalities is rooted in the supremacy clause of Ar- 
ticle VI. No such obstacle stands in the way of a federal tax upon 
the interest of state bonds; indeed, the federal tax itself is bulwarked 
by the provision that, if made in pursuance of the CoNsTITUTION, 
it is “the supreme law of the land.” 


Ever since 1829, when Weston v. City Council of Charleston*® 
was decided, the states have been held powerless to include federal 
securities within the reach of their taxes. This is the rule whether 
the tax, as in that case, be directed at the bond, its interest,’ or the 
assets of corporations holding those bonds.** The rule is weakened, 
it is true, by the technical qualifications that the tax is valid if it is 
upon the franchise, and merely measured by the income, or if it 


54 The Day case, supra note 21, together with N. Y. ex rel. Rogers v. Graves, 
299 U. S. 401, 57 Sup. Ct. 269, 81 L. ed. 306 (1936), were overruled in Graves 
v. O’Keefe, supra note 39. 

55 257 U. S. 501, 42 Sup. Ct. 171, 66 L. ed. 338 (1921). The Gillespie case, 
together with Burnet v. Coronado Oil & Gas Co., supra note 29, were overruled 
in Helvering v. Mountain Producers Corp., supra note 27. 

56 253 U. S. 245, 40 Sup. Ct. 550, 64 L. ed. 887 (1920). The Gore decision can- 
not be reconciled with the opinion in O’Malley v. Woodrough, 307 U. S. 277, 
59 Sup. Ct. 838, 83 L. ed. 1289 (1939), which seems in terms to have overruled 
Miles v. Graham, 268 U. S. 501, 45 Sup. Ct. 601, 69 L. ed. 1067 (1925). 

57 Panhandle Oil Co. v. Knox, supra note 34; Indian Motorcycle Co. v. 
United States, supra note 27; Graves v. Texas Co., 298 U. S. 393, 56 Sup. Ct. 
818, 80 L. ed. 1236 (1936). These are difficult to square with James v. Dravo 
Contracting Co., supra note 28. 

58 Section 22 (b) (4) of the Internal Revenue Code exempts “interest upon 
(a) the obligations of a state, territory, or any political subdivision thereof, or 
the District of Columbia.” Pursuant to S. Res. 303, 75th Cong., 2d Sess., there 
was organized a Senate Special Committee on Taxation of governmental securi- 
ties and salaries. It has not yet reported its recommendations on the taxation 
of bond interest. 

59 Supra note 11. 


60 Northwestern Insurance Co. v. Wisconsin; Macallen Co. v. Massachusetts, 
both supra note 47. 

61 Bank of Commerce v. New York City; Bank Tax case; The Banks v. The 
Mayor; Bank v. Supervisors, all supra note 19; Home Savings Bank v. Des 
Moines, 205 U. S. 503, 27 Sup. Ct. 571, 51 L. ed. 901 (1907) ; Farmers Bank v. 
Minnesota, supra note 28; Missouri v. Gehner, supra note 34. 

62 Supra note 47. 
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is on the corporate shares rather than the assets. It may well 
be, if the problem ended here, that the force of the supremacy clause 
would be ineffective to save the Weston case from the fate which I 
hope awaits the Pollock case. But this is a question which need 
not be answered, for the additional factor of congressional action 
seems to put the matter in a quite different light. 

According to the particular security issue in question, Congress 
has supplied a complete exemption of United States securities from 
all state or local taxation,“ exemption from all save estate and in- 
heritance taxes,*° and exemption from all save these and surtaxes 
upon income.®* The general rule offered by section 3701 of the Re- 
vised Statutes is that “except as otherwise provided by law, all... 
[securities] of the United States shall be exempt from taxation by 
or under state or municipal or local authority.” 

It is evident, then, that except for the particular waivers in the 
case of specific issues, Congress has expressly enacted that federal 
bonds and their interest shall be tax exempt. A state tax, to be 
valid, would have to overcome the successive hurdles of the supremacy 
clause, the weight of numerous past decisions, and, finally, the acts 
of Congress. The Congressional exemption, in other words, would 
have to be held unconstitutional. 

This seems to me an entirely improbable, if not impossible, result. 


The Court in its recent decisions has emphasized that the question 
of federal immunity, within at least fairly broad limits, is in its last 
analysis simply the familiar problem of Congressional intention.” 
In addition, decisions of the Court, including Pittman v. Home Own- 
ers Loan Corporation,® decided this term, have honored congres- 
sional exemptions of federal instrumentalities or transactions from 
state taxation. These decisions would apply with greatly added 


63 Van Allen v. The Assessors, 3 Wall. 573, 584, 18 L. ed. 229 (U. S. 1865) ; 
People v. The Commissioners, 4 Wall. 244, 18 L. ed. 344 (U. S. 1866): National 
Bank v. Commonwealth, 9 Wall. 353, 19 L. ed. 701 (U. S. 1869) ; Des Moines 
Bank v. Fairweather, supra note 34; Schuylkill Trust Co. v. Pennsylvania, 302 
U. S. 506, 58 Sup. Ct. 295, 82 L. ed. 392 (1938). 

64 See the statutes collected in 31 U. S. C. §§ 744, 745, 750, 751 (1934). 

85 See the statutes collected in 31 U. S. C. §§ 746, 747, 754 (b), 754 (d), 757c 
(c), 769 (1934). 

66 See the statutes collected in 31 U. S. C. §753 (b) (1934) (in the discre- 
tion of the Secretary of the Treasury). 

87 Helvering v. Gerhardt, supra note 37; Graves v. O’Keefe, supra note 39; 
Pittman v. Home Owners Loan Corporation, supra note 42. 

68 Supra note 42. 

69 Bank y. Supervisors, supra note 19; Federal Land Bank v. Crosland, 261 
U. S. 374, 43 Sup. Ct. 385, 67 L. ed. 703 (1923); Smith v. Kansas City Title 
Co., 255 U. S. 180, 212-213, 41 Sup. Ct. 243, 65 L. ed. 577 (1921); Lawrence 
v. Shaw, supra note 36; Justices Brandeis and Stone, concurring in Miller v. 
Milwaukee, 272 U. S. 713, 716, 47 Sup. Ct. 280, 71 L. ed. 487 (1926). Cf., cases 
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strength to the many statutes which confirm an exemption so long 
settled as the interest on federal bonds. 


6. THE PRACTICAL CONSEQUENCES 


If these conclusions are correct, Congress has full power to tax 
the income from state bonds, but the states have no corresponding 
power without the consent of Congress to tax the income of federal 
bonds. The result, a year ago, was found shocking by the Attorneys 
General of some 39 states.7° I think the conclusion less appalling 
than it has been painted and, indeed, the only desirable result. 


Whether the interest on government securities should be exempt 
from taxation is a question which does not admit of categorical 
answer. None will deny that the present exemption increases some- 
what the price of government bonds, and permits borrowing at a 
lower rate. The figure is estimated by the experts to represent 
something in the neighborhood of 0.5 per cent in terms of yield.” 
On the other hand, none will deny that the tax exempt security is 
a welcome haven from surtax rates, and that those with larger in- 
comes find them most profitable investments. The loss in revenue to 
the federal government alone is estimated to be between $200,000,000 
and $300,000,000 a year.** I do not pretend to be competent to 
choose between these contrasting ends. Tax immunity, from the view- 
points of all governments, is partially good and partially bad. The 
question is simply one of degree, and is a most complicated economic 
judgment. This is precisely the sort of question which should be 
left to Congress and not the courts. 

I see no need for alarm that it is Congress, and not the state legis- 
latures, which is to make the final decision. Chief Justice Marshall, 
in McCulloch v. Maryland, and 120 years later Mr. Justice Stone, in 
Helvering v. Gerhardt, have each pointed out that the members of 
Congress are not only federal officers but also representatives of the 
states. Indeed, it is a matter of common knowledge that every con- 
scientious Senator or Representative views his duty to his constituents 
as at least equal to that due the Federal government. 


sustaining state taxation in part at least because Congress has provided no im- 
munity. James v. Dravo Contracting Co., supra note 28; Federal Compress 
Co. v. McLean; Trotter v. Tennessee; Fox Film Corp. v. Doyal; Shaw v. Oil 
Corporation; Fidelity & Deposit Co. v. Pennsylvania; Goudy v. Meath; Cen- 
tral Pacific Railroad v. California, 30; Thomson v. Pacific Railroad, all supra 
note 35. 

70 The Constitutional Immunity of State and Municipal Securities: A Legal 
Defense of the Continued Integrity of the Fiscal Powers of the States. 

71 Luntz, THE FiscaAL AND Economic ASPECTS OF THE TAXATION OF PUBLIC 
Securities (1939) ix. 


72 Td. at ix. 
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This fact has produced demonstrable differences in the legislative 
practice of tax immunity. I know of no act of state or local legis- 
lature which has waived any immunity to federal taxation. On the 
other hand, Congress, in the course of only three Congresses (the 
73d to 75th), has waived the immunity of its instrumentalities in 
whole or in part some 32 times.” 

There is, I believe, nothing in either the history or the structure 
of the nation to warrant any fear that Congress cannot be trusted 
to be as solicitous of the rights of the states as of the Federal Treas- 
ury. Certainly no other body, judicial or legislative, national or local, 
can be expected competently to deal with the complex problems of 
economics and statecraft which are brought to a focus in the ques- 
tion of intergovernmental tax immunity. 


73 Real estate is frequently subjected to nondiscriminatory state taxation. 48 
Stat. 130 (1934); 48 Stat. 177 (1934); 48 Stat. 265 (1934); 48 Stat. 347 
(1934) ; 48 Stat. 644 (1934); 48 Stat. 1252, 1255, 1257 (1934); 49 Stat. 700 
(1936) ; 50 Stat. 531 (1937); 51 Stat. 4 (1937); 52 Stat. 22 (1938); 52 Stat. 
24 (1938); 52 Stat. 108 (1938). Personal property likewise is frequently sub- 
ject to nondiscriminatory state taxation as are also shares of stock in govern- 
ment instrumentalities when owned by private individuals. 48 Stat. 267 (1934) ; 
48 Stat. 1222 (1934); 50 Stat. 531 (1937); 51 Stat. 4 (1937). In numerous in- 
stances government instrumentalities are subjected to limited state taxation or 
to state taxation to the same exent as similar state institutions or instrumentali- 
ties. 48 Stat. 133 (1934); 48 Stat. 993 (1934); 48 Stat. 1222 (1934); 48 Stat. 
1249, 1255 (1934); 49 Stat. 1160 (1936); 50 Stat. 68 (1937); 50 Stat. 806 
(1937). In still other instances the United States or its instrumentalities are 
authorized to pay certain amounts to the states or local taxing units in lieu of 
taxes. 48 Stat. 66 (1934); 48 Stat. 577 (1934); 49 Stat. 2026 (1936); 49 
Stat. 2036 (1936); 50 Stat. 221 (1937); 50 Stat. 531 (1937); 50 Stat. 570 
(1937) ; 50 Stat. 876 (1937); 50 Stat. 895 (1937). 





INTERGOVERNMENTAL TAX IMMUNITIES 


THOMAS REED POWELL * 
Professor of Law, Harvard University 


The program which you have before you announces that I am to 
speak on the subject of “Intergovernmental Tax Immunities.” I had 
originally supposed that I was to speak on the much narrower topic, 
“Can the States Tax the Income from Federal Bonds?” But the 
question last stated does not seem to me to be really debatable. There 
is no state power to tax the income from federal bonds. I could 
offer that dogmatic statement as the summary of my address. But 
the broader topic announced in the program justifies me in selecting 
certain aspects of the general subject of intergovernmental tax im- 
munities that are better adapted to argumentative discussion. So I 
shall select certain questions that seem especially important in this 
general field of intergovernmental tax immunities. 


The first of these questions is, is the interest upon state bonds 
immune from the federal income tax? Is this a matter of primary 
constitutional right? 


The second question is, supposing that the Supreme Court changes 
its mind as to the constitutionality of state taxes on federal bonds 
or the bond interest, could Congress confer immunity on the federal 
bonds by an appropriate statute? 


The answer to the first question is, “Yes, thus far.” The answer 
to the second question is, “Yes.” This latter conclusion may be 
inferred with some assurance from the decision of the Supreme Court 
in the recent case of Pittman v. Home Owners’ Loan Corporation. 


The real question is as to how far the recent trend in the decision 
of the Supreme Court in favor of reducing the field of immunity in 
this matter of intergovernmental taxation will ultimately be carried. 
Mr. Justice Hughes has pointed out the difference between the rela- 
tion of the typical government contractor to the government, and 
the relation of the bondholder to the government. The contractor’s 
relationship is temporary, while the relationship between the bor- 
rower and the lender is a relatively permanent one. Thus he argues 
that an income tax on the income from government obligations acts 
on the contract itself, while the tax on the income of the contractor 


* This is the fruit of a rambling, disconnected talk, imperfectly reported by a 
stenographer, and then cut and revised by Professor Charles S. Collier who de- 
serves credit for greatly improving the stenographer’s transcript but quite the 
reverse for editorial insistence upon publication—T. R. P. 
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is his personal affair, and does not amount to a tax on the govern- 
ment itself. This seems to show that Mr. Justice Hughes is still in 
favor of retaining the old doctrine that the income from state bonds 
is immune from federal taxation. 

There is a difference between a tax on the income from public 
securities and a tax on the capital value of these securities with re- 
spect to the practical effect of the immunity on the market for these 
public bonds. To emphasize this point, suppose we compare the 
effect of the two kinds of taxes on the relative attractiveness of these 
two alternatives which I select, purely as an example—an investment 
in bonds of the United States Steel Company at 6%, and an invest- 
ment in bonds of the United States at 4%. A capital tax of 2% on 
the United States 4% bond would take 50% of the income. But 
the same capital tax on the United States Steel bond which was sup- 
posed to yield interest at 6% would take only one third of that 
income. Without the tax the relationship between the income rates 
from these two sources would be in the ratio of 6 to 4, but after 
the tax was levied the relationship would be in the ratio of 4 to 2. 
If the United States bond was altogether immune from the capital 
tax, while the United States Steel bond was taxed, the ratio would 
be 4 to 4. The capital tax would reduce the United States 4% bond 
from a position of equality with the United States Steel bond to a 
position of decided inferiority in the scale of investment attractive- 
ness. It seems probable that under such a tax the United States 
could not borrow at the rates which it has usually been able to 
rely upon. 

It is thus quite clear that a straight tax on capital at a fixed per- 
centage such as is customary under our state property tax system 
would bear much more heavily on a higher-grade, low-income secur- 
ity than on a lower-grade, high-income security. But this differential 
does not exist in the same way if we have taxes on the income from 
these two kinds of securities. It is a pity that the judges in the 
famous Pollock case in 1895 did not think about this distinction in 
reaching their decision about the immunity of the interest on state 
and municipal bonds with reference to the federal income tax. The 
rates on income will apply equally as the rates on capital to all 
classes of securities. The differential between low-income and high- 
income securities that would exist apart from the income tax will 
still exist after the income tax has been applied. 

Public bonds will not be put in an unfavorable position relatively 
by being subjected to taxes on the income. They will merely be 
deprived of an artificial advantage heretofore enjoyed, which how- 
ever is not strictly necessary in all probability in order to give them 
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a practical success on the financial markets of the country when 
offered at the same rates of interest that have usually been offered 
in the past. 

But there is an important consideration which militates in favor 
of the conclusion that the immunity should be preserved even as to 
the matter of income taxes. This consideration is that it would be a 
serious breach of good faith for the Supreme Court to repeal the 
exemptions of state bonds as to securities already issued. This in- 
cludes the exemption which has been supposed to exist and which 
has been continuously recognized since 1913 as to the immunity of 
the interest on state bonds from federal income taxes. Now if this 
immunity is a fundamental principle of the ConstiTuTION, “blended 
with its texture and interwoven with its fabric” as Chief Justice 
Marshall once expressed it, it will be difficult for the Supreme Court 
to maintain that this immunity was so completely interwoven and 
blended as to bonds issued before 1940, but was not interwoven 
and blended at all as regards bonds issued after 1940 or whatever 
other date might be used for some warning decision that the im- 
munity was not going to be preserved as to the state bond issues. 

It is true that there has been a good bit of practical retroactivity 
in some of the recent decisions of the Supreme Court in tax con- 
troversies. Take for instance the Mountain Producers case or the 
Dravo case. By its decision in the Dravo case, the Supreme Court 
allowed the state to levy a tax on gross receipts and this was applied 
to the gross receipts derived from federal funds by contractors who 
were taxpayers in West Virginia. I think any lawyer would have 
told his client, prior to this decision, that the United States could 
not tax the gross receipts of a state government contractor. But 
now it turns out that the states can tax the gross receipts of con- 
tractors with the Federal government, which is an even more doubt- 
ful case than that of a federal gross receipts tax on a man who has 
contracted with a state governmental unit. 

Now this factor of retroactivity would be very serious as to the 
bond interest. I don’t believe that Congress would voluntarily sub- 
ject federal bond issues to taxation by the states, and if without such 
waiver as to the immunity of the interest on federal bonds Congress 
attempted to tax the income from state bonds theretofore issued, 
there would be an obvious lack of reciprocity, in addition to the basic 
practical objection that the federal tax on the state bond interest 
would be retroactive and unfair to investors in state bonds. 

I used to think that it was essential to have constitutional reci- 
procity in this matter of taxation of bond issues of the two great 
agencies in our governmental system. I don’t believe that this re- 
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quirement of reciprocity has been done away with by the language 
of the Sixteenth Amendment in conferring power on the United 
States to tax incomes from whatever source derived. I don’t be- 
lieve that these words added to the classes of income that the United 
States could previously reach or that they removed limitations that 
had previously existed on a constitutional basis as to this matter of 
taxes on the interest on public bonds. I remember the controversy 
about this point that arose when the Sixteenth Amendment was 
submitted by Congress for ratification. 


I remember that Governor Hughes argued against ratification of 
the Sixteenth Amendment and recommended that the New York 
legislature vote adversely upon the proposal. He urged that the 
Amendment, if adopted, would result in the taxation of state bonds. 
But this controversy was not before the states in a clear light. It 
would have been considered by most people at that time that it would 
not be at all fair to have federal taxation on the income from state 
bonds merely because of the phrase, “From whatever source derived,” 
in the Sixteenth Amendment, while the federal bonds could not be 
subjected to state taxation because the old rule remained unchanged 
as to them. I am not certain there would have been ratification of 
the Sixteenth Amendment if it had been clearly understood that there 
was to be a one-sided removal of immunity. I don’t believe the 


Amendment would have been acceptable if it had not been supposed 
that we still had intergovernmental tax immunity. 


Furthermore, I think that in a practical sense, we are bound to 
have reciprocity, even if there is no constitutional reciprocity. Experi- 
ence has shown that local governments have a good deal of influence 
with Senators and Representatives. The politicians and government 
officials in the various states are interested in state securities and 
their immunities from federal taxation. Politicians and office holders 
in the state government field belong to “the same crowd” that the 
United States Senators and Representatives belong to. The relation- 
ship is close and important in a practical sense. I believe the state 
politicians would have enough influence to protect the interests of 
their states through the action of their Senators and Representatives. 
I believe that this issue would be worked out in the same way 
whether we put the matter on a legalistic basis and call it a principle 
of constitutional law, or whether we leave the CONSTITUTION out 
and entrust the whole matter to Congress. The legislative discretion 
of Congress would probably reach the same result that now obtains. 
For practical and political reasons there would have to be reciprocity 
as to the immunity that these public securities are to enjoy. 
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One reason why the states and their officials are reluctant to per- 
mit taxation on their securities is that they feel the advantage of 
the borrowing power of the states, when maintained on a cheaper 
basis, more keenly than they feel the loss of possible revenue from 
income taxation that is prevented by virtue of the immunity of fed- 
eral bond interest. A large number of the states do not have state 
income taxes at all. Some of them have what might be called special 
income taxes, which differ radically from our federal income tax. 
For example, the Appellate Court of the State of Washington has 
held that an income tax is a tax on property and, therefore, this tax 
must be restricted to classified property. Furthermore, the rate of 
taxation must be low to correspond with the property tax rates. The 
State of Illinois cannot legally have an income tax at all because 
of the restrictive decisions of the State Appellate Court. Massachu- 
setts does not have a progressive income tax because of the conserva- 
tive construction that has been given by the State Supreme Court 
to the power of the state government to levy an income tax. 

Of course, the fact that so many states have restricted themselves 
as to the sort of income tax they can levy and the fact that many of 
the states have not as yet used this form of taxation at all, makes the 
opportunity to tax the income from federal bonds less attractive to 
the fiscal officials of the states taken as a group than one might sup- 
pose. There is no net advantage from their point of view if they 
lose the tax immunity of their own public securities, even though 
they obtain in exchange a theoretical right to tax the income from 
federal securities. And under Mr. Gardner’s scheme the states would 
not even get this theoretical right to tax the income from federal 
bonds, except upon the basis of express voluntary concession by 
Congress. That basis would certainly not be satisfactory to the states. 

I want to say a few words now about the indirect ways that are 
open to the states to tax federal securities. These ways are open to 
the United States also if the United States should choose to use 
them. It is not true that the immunity of these public securities is 
complete and absolute. There are some big loopholes under the exist- 
ing system. Mr. Gardner spoke about one of these loopholes. There 
might be an excise tax on corporations, levied nominally on the 
privilege of doing business, but measured by the income, including 
the income from tax exempt bonds. Of course, it is rather silly to 
say, as was held by the Supreme Court in the Home Insurance case, 
that a tax isn’t laid on the capital when the capital is used merely 
to measure the tax and the tax is laid nominally upon the doing of 
business, a privilege that is indeed subject to tax. This sort of 
reasoning seems to involve no respect for the economic facts. But 
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still it has been maintained, for example in the case of Flint v. Stone 
Tracy Company, the leading case with regard to the federal excise 
tax on corporations, adopted in 1909 before the Sixteenth Amend- 
ment had been ratified. The real ground for sustaining these excise 
taxes was that the Supreme Court itself had created the immunity 
of the bonds and the bond interest from taxation, and the Court 
did not want to carry this principle of immunity out to the full ex- 
tent. There would have been a sort of penalty upon private business 
if the differential in favor of public bonds had been maintained with 
logical completeness all along the line. The rule about the excise 
taxes, justified verbally by the dubious distinction between taxes on 
income and taxes measured by income, was really in direct conflict 
with the general rules as to the immunity of the bonds and the bond 
interest from all sorts of taxation by the sovereignty that had not 
issued them. Though it might seem that the Court was taking away 
with one hand what it had given with the other, the fact is that these 
two rules together produced a better result than would have been 
reached by the logical extension of the principle of immunity so as 
to make it apply to these taxes “on business done in the corporate 
form,” but “measured by income.” 

In the McCallen case the majority of the Supreme Court attacked 
the logic of the distinction between taxes on income and taxes meas- 
ured by income, but this attack was not pressed home in subsequent 
decisions. The practical considerations seemed to have prevailed. 
To have the bond interest immune in many situations but accessible 
to taxation when it is mingled with other items in corporation profit, 
seems to establish a practical working compromise as to the extent 
of the primary immunity of the bond interest. This is the real reason 
for the maintenance of the distinction between taxes on income and 
taxes measured by income, which from a logical point of view seems 
so unsound and casuistical. 

Now there are some other ways by which the states may get around 
the immunity of the federal bonds. Of course, when they tax the 
dividends received by stockholders in cases where the corporation 
owns tax exempt bonds, these taxes have an economic effect on the 
bonds. But it is absolutely necessary for practical reasons not to 
permit a small holding of bonds by a corporation to produce an 
immunity with respect to the dividends that this corporation may 
pay. It would be running the idea of constitutional immunity into 
the ground to apply the immunity principle to such a case. 

Then the states may levy inheritance taxes on the transmission of 
United States bonds. Of course, the situation as to inheritance taxes 
is somewhat different from the situation as to income taxes. The 
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inheritance tax might be described as a tax on a casualty transaction. 
The bonds will be affected by this tax only once in a while. There 
will not be in reality any harmful burden on the United States 
through subjecting United States bonds to state inheritance taxes. 
The same proposition, of course, holds good with regard to the na- 
tional estate tax as applied to estates that include holdings of state 
and municipal bonds. 

Another limitation on the immunity is shown by the case of Den- 
man v. Slayton, in which it was held that the Federal government 
was within its rights in permitting the deduction from gross income 
of interest on loans in general, while it did not permit a deduction 
for interest on loans where the proceeds were used by the borrower 
for purchasing or carrying tax exempt bonds. The bond interest 
itself is immune from the income tax, but it does not follow that the 
system of deductions that are allowed largely as legal privileges can- 
not be so arranged as to prevent an immense practical extension of 
the basic tax immunity. 

After all, this discussion of the interest on loans is a question of 
the expense one incurs in getting hold of the United States bonds. 
In the days when I enjoyed a certain immunity from the federal 
income tax because I was lecturing in state universities—it was Pres- 
ident Smith of Louisiana who gave me one opportunity of that sort— 
I didn’t return the income that I got from the state universities in 
the form of a salary, but I certainly did not try to deduct from my 
general income the various expenses I had to incur in getting down 
to Louisiana. 

There is another case that ought to be compared with the Denman 
v. Slayton case, I mean National Life Insurance Company v. United 
States. In that case it was held that a general deduction, allowed on 
grounds of policy to life insurance companies with respect to their 
income taxes, could not constitutionally be diminished when applied 
to life insurance companies that owned tax exempt bonds, the income 
from which was constitutionally immune whether Congress wanted 
to create a discretionary deduction to cover it or not. I won't take 
time to discuss that case. The problem it presents is somewhat like 
the problem in Denman v. Slayton, but it was decided the other 
way. It was held that Congress did not have power to grant a gen- 
eral income tax deduction to life insurance companies, and then to 
take it away or diminish it whenever the life insurance companies 
have investments iu tax exempt bonds and are receiving income from 
that source. The question is whether the principle that Congress has 
power to allow deductions from gross income as a matter of dis- 
cretionary policy, or the principle that the interest on state bonds is 
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immune from the federal income tax, is to control when the two 
principles come into conflict, for sometimes they do both seem to 
apply. 

Congress could get a good deal of money from the state bonds or 
rather from the interest that the states pay on their bonds, if Con- 
gress wanted to do it. I have been very much surprised that Congress 
has continued to allow the states such a preferred position. Why not 
renew the old excise tax of 1909 which was discussed in the Stone 
Tracy case? That statute provided an excise on the doing of busi- 
ness in the corporate form, but the amount of the tax was measured 
by the income of the corporations, including the income from their 
holdings of tax exempt bonds. The Supreme Court sustained this 
tax. Why shouldn’t Congress try that successful experiment again, 
if it wants to get some revenue from the vast wealth that is supposed 
to be invested in state and municipal bonds? 





















A REVOLUTIONARY DECISION—ERIE v. TOMPKINS 


WILLIAM LITTLE FRIERSON 
Former Solicitor General of the United States 


When a court of the dignity and commanding authority of the 
Supreme Court of the United States suddenly abandons a rule of 
decision to which it has adhered for a century, its action is startling 
and, in a sense, revolutionary. And when the result is to strip the 
Court itself of a large measure of power which it has long exerted, 
the event merits thoughtful and respectful attention. 

I readily agree that certainty and stability in the laws governing 
the conduct and business transactions of individuals is of prime im- 
portance, and that precedents of long standing ought not to be lightly 
overturned. But if the result of the precedent is the assumption of 
power which the ConstiTuTION does not confer, no length of time 
can justify its retention. 


My subject calls for the discussion of two Supreme Court deci- 
sions separated, in point of time, by nearly a hundred years and 
dealing with the respective judicial power of the United States and 
the several states. The subject matter of both was the extent to 
which the federal courts are bound by decisions of State Courts 
on questions of what has been variously called the general, the com- 
mon, or the commercial law. 


Swift v. Tyson, decided in 1842, announced the rule that, when a 
federal court must decide a case which is governed by the laws of 
a state, it is free to decide according to its independent judgment 
questions of common law or what the opinion calls “the principles 
of commercial jurisprudence.” Erie v. Tompkins, decided April 25, 
1938, abandoned this rule, frankly confessing that, in following Szw*ft 
v. Tyson, the Court itself had been assuming unconstitutional power, 
and held that the federal courts, in applying the laws of a state are 
bound by the interpretation placed by the state’s court of last resort 
upon all its laws whether they be found in its statutes or only in 
court decisions. 

If the rule of Swift v. Tyson was within the constitutional power 
of the Court, it might have been better to have left it undisturbed. 
But if its effect was to encroach upon the judicial power reserved 
to the several states, the Court discharged an imperative duty in 
abandoning it. 

The ConstiTuTION divides the powers of government between the 
Federal and state governments. It assigns to the Federal government 
[ 1221 ] 
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a prescribed sphere of action and confers the power to perform all 
necessary governmental functions within that sphere. And it reserves 
to the states all other powers. 

Every independent government must possess the fundamental power 
to make and enforce its own laws. Under the American system, the 
government, whether federal or state, makes laws through its legis- 
lative power and, for the purpose of enforcement, interprets them 
through its judicial power, thus making its courts, in the language 
of Chief Justice Marshall, the expositors of its law. 

It is, therefore, no exaggeration to say that the ConsTITUTION and 
laws of the United States are what the Supreme Court says they are. 
And the meaning and effect thus given them goes with them into 
every court in which they are called in question. If a state court 
gives them a different meaning or effect, the judgment is subject to 
review and reversal by the Federal Supreme Court. 

Likewise the constitution and laws of a state are what its court 
of last resort says they are. And the duty of the Supreme Court of 
the United States to accept as conclusive the meaning and effect thus 
ascribed to them, would seem to be all the more imperative because 
its judgment is not subject to review and reversal. 

That this independence of each other of the courts of our dual 
system shall be respected to the end that the laws of both shall, when- 
ever and wherever invoked, have the same meaning is of vital im- 
portance to our dual system of jurisprudence. If the rights of a 
litigant depend upon the state laws, those rights ought, if respect 
for law is to be maintained, to be the same whether his case be tried 
in a state or a federal forum. 

Recognizing this importance the judiciary Act of 1789 enacted that 
“the laws” of the several states shall be rules of decision in all cases 
to which they apply. But, as intimated by Marshall and later de- 
clared by Justice Field, this Act was only declaratory of a restriction 
imposed on the federal courts by the ConsTITUTION itself. 

From the beginning the federal courts consistently held themselves 
bound by state decisions construing state constitutions and statutes. 
This rule, I believe, was never questioned with respect to statutes. 
Once, in the time of Marshall, the contention was made, in Bank v. 
Lessee, that it did not apply to constitutions. But the great Chief 
Justice repudiated this contention for all time by saying: 


We cannot admit this distinction. The judicial department of 
every government is the rightful expositor of its laws, and 
emphatically, of its supreme law. 


In the same case, it was contended that one of the decisions in- 
voked was not binding on the federal courts because it was on a 
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question of common law. This contention was, however, passed over 
as unnecessary to decide because the court held that, even acting 
independently, it would reach the same conclusion that the state court 
had reached. 

In Swift v. Tyson, the contention passed over in Bank v. Lessee 
was again made. The rights of the parties depended upon the law 
of New York. No statute was invoked but one of the parties in- 
sisted that a rule entitling him to prevail had been established by 
New York court decisions. The opposing contention was that first 
the decisions relied on did not establish the rule invoked, and second 
that, if they did, they were on questions of common law and hence 
not binding on the federal courts. 

Upon examining the New York decisions, the Court found that, 
on the particular question involved, there had been no decision by 
the court of last resort of New York. In any view of the case then, 
the Court was free to decide and, in fact, was compelled to decide the 
case according to its own judgment. The question of the binding 
effect of state court decisions might very well have been passed over 
as had been done in Bank v. Lessee. But Justice Story proceeded 
to discuss it. 

Apparently the learned Justice lost sight of the fact that the real 
question was to what extent the ConstiTuTION had reserved judicial 
power to the several states. He seems to have assumed that, but 
for the restriction imposed by the Act of 1789, the Court would have 
been independent of all state decisions, and made the question turn 
alone on the meaning of “the laws” of a state in that Act. And, on 
that point, he said: 


In the ordinary use of language, it will hardly be contended 
that the decisions of courts constitute laws. . . . The laws of 
a state are more usually understood to mean the rules promul- 
gated by the legislative authority thereof. 


I pause to remark that, for all practical purposes, the difference 
between a law and an authoritative statement of what the law is, is 
the difference between tweedledum and tweedledee. But, upon this 
fine spun distinction, the rule was announced that the federal courts 
are not bound by state decisions when based on the common law or 
what the opinion calls “the general principles of commercial juris- 
prudence.” 

The only possible basis for such a distinction is to say that the 
state has a common law which is something separate and apart from 
its statutory laws. And, even on that assumption, if the court of 
last resort has declared any part of what we call the common law 
to be the law of the state, it is, regardless of its origin, as binding a 
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rule of decision as a statute. And the judgment of the state’s highest 
court that it is the law of the state should be accepted at face value 
by the courts of all other jurisdictions. 

If it could be said that American Statute law is supplemented by 
a court-made common law, it would follow that a law made by a 
court could only be a law of the government of which that court 
is a part and not of some other government, and the law thus made 
would have to be on a subject on which the government has the 
power to legislate. 

All the powers of the Federal government are limited to a pre- 
scribed sphere of action. Outside of that sphere, all governmental 
powers have been reserved to the several states. Thus Congress has 
no power to enact a general law on the subject of negotiable instru- 
ments. Possibly it might regulate such instruments when a part of 
interstate transactions. But it certainly could not regulate them when 
a part of intrastate transactions. How then can it be said that a 
federal court may make a law which Congress itself cannot make? 
Congress is alone vested with power to make laws within the sphere 
of action allotted to the Federal government. And there is no place 
for and is no common law of the United States. 

Each state has its own rules and principles of common law. And 
this is the common law of England as found in the decisions of the 


English courts as those decisions have been interpreted by the high- 
est court of the state. And these interpretations have, by no means, 
been uniform so that the common law of the several states differs in 


many respects. 

This common law, however, is not court made except that the 
courts have determined its meaning and effect by exposition and 
interpretation. Nor is it something separate and apart from the 
statute law. I assert, without qualification, that wherever it exists, 
it has legislative authority behind it. This becomes clear when we 
inquire how it was that the English common law became American 
law. 

When the colonies won their independence, they became independ- 
ent states. They were free from English rule and hence from English 
law. Until they enacted laws of their own, they were without laws 
by which to govern. Their courts, without laws to administer, would 
be somewhat in the same predicament in which an early justice of 
the peace thought he found himself. To a man who desired to sue 
for the price of cross-ties sold and delivered to a railroad company 
he replied: “I am sorry but there ain’t no law to fit your case. I 
have gone through the Code from beginning to end and there ain’t 
a damn word in it about cross-ties.” 
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But the colonists were accustomed to be governed in their conduct 
and business by the common law of England which had, on the whole, 
been found very satisfactory. So the several states adopted it as their 
own instead of attempting to enact a complete code of new laws. 

This adoption, however, was not by court edict. It was, in every 
instance, I believe, by constitutional ordinance or legislative enact- 
ment or both. And, from time to time, the Legislatures modified or 
repealed such parts of it as were found unsatisfactory. 

The history of the common law of my own state is typical. Tenn- 
essee was not one of the colonies. Its present domain was a part 
of the colony of North Carolina. During the Revolution the Legis- 
lature of North Carolina enacted that the common law of England 
as it had existed in the colonies should be the law of the State. 
Later North Carolina ceded what is now Tennessee to the United 
States and it became a Territory and the Cession Act continued the 
then laws of North Carolina in force in the Territory. In 1796, 
Tennessee became a State and its constitution expressly made the 
then laws of the Territory laws of the State. And its second con- 
stitution in 1834 and its third, which is its present, in 1870, each 
continued in force all laws in effect at its adoption. Thus the 
common law of England has, through a series of constitutional ordi- 
nances and legislative enactments been handed down from colony 
to state, from state to territory, and from territory to state, until, 
as modified or supplemented by the legislative power and inter- 
preted by the judicial power of the several governments through 
which it passed, it has become the common law of Tennessee. And 
it became the common law of the other states in much the same way. 

It follows that when a state court says that a rule of common law 
controls its decision, it is, in reality, construing that which has been 
made law by statute. Thus all American laws are statutory whether 
the statute deals with a single subject or adopts a whole system of 
laws. And nothing is left on which Justice Story’s distinction can 
operate. 

Looking, therefore, at Swift v. Tyson from every angle, I can not 
escape the conclusion that it erroneously denied the states the largest 
measure of power ever denied them by a single decision. The virtue 
the rule of Swift v. Tyson was supposed to have was that questions 
of commercial law would be decided the same way in all federal 
courts. But it is much more important that the law of a state shall 
be the same whether applied by one court or another. The Con- 
STITUTION “extended” the judicial power vested in the federal courts 
to cases involving no question of federal law if the parties are citizens 
of different states. A citizen of one state suing a citizen of another 
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in the state of the latter, has his choice of two courts. Or, if sued 
in the state court, he may remove the case. The purpose was to 
prevent possible discrimination by the state courts against non- 
resident parties. But it could never have been intended to give a 
nonresident an advantage over a resident or to enable him to have 
his case decided by a rule of law different from that which would 
apply in the state court. And that is exactly what Swift v. Tyson 
did. In some respects the law on many subjects has differed ac- 
cording to whether applied by a state or a federal court. And we 
lawyers have been accustomed to select that court in which the 
applicable rule is most favorable to our non-resident clients. But 
the resident litigant can invoke only the jurisdiction of the state 
court. This should not be. It is contrary to the American spirit of 
fairness. If the federal courts, when not controlled by federal law, 
will apply the same rule of law that would be applied in a state court, 
the only practical and fair uniformity will be attained. Their de- 
cisions will be uniform in the sense that everywhere they will be in 
accord with the decisions of the courts of the state in which they sit. 
And this is exactly what Erie v. Tompkins requires them to do. 

So far reaching was the decision in Swift v. Tyson that it is 
surprising that, so far as I can ascertain, it attracted but little atten- 
tion at the time. And the rule announced was adhered to and ap- 
plied to a great variety of cases for ninety-six years and until the 
profession generally had come to regard it as permanently embedded 
in American jurisprudence. Indeed there had grown up around it 
a system of laws which, if valid, might very well be called the common 
law of the United States. 

In the meantime, there had, from time to time, been sporadic 
criticism of the rule by writers on law subjects and my good friend, 
Charles Warren, had lately published an article containing an un- 
answerable exposition of its injustice and unsoundness. 

There had, however, been no protesting voice within the Court 
itself until in 1892 when Justice Field, in a dissenting opinion, 
denounced the rule of Swift v. Tyson as unconstitutional. Again 
‘in 1910, Justices Holmes, White and McKenna expressed, at least, 
grave doubts and protested against the further extension of the rule. 
And on February 14, 1938 Justice Black, as a sole dissenter, wrote 
a strong opinion and, without specific mention of Swft v. Tyson, 
entered his protest against longer adhering to the rule announced 
by it. The heart of the protest was the injustice and even absurdity 
of a system under which, in a case triable in either a federal or a 
state court, one party could win in the state court while the other 
would win if the case was tried in the federal court because of the 
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different rules of law obtaining in the respective courts. He thought 
the law ought to be the same in both courts and that, if the case 
depended on a state law, that law should, in the federal as in the 
state court, mean what the highest court of the state has said it means. 

Then two months after Justice Black’s dissent, there came, as if 
from a clear sky, Erie v. Tompkins, overruling Swift v. Tyson. 
Justice Brandeis referred to the fact that the Court had recently held 
that the section of the Act of 1789 construed in that case “is merely 
declaratory of the rule which would exist in the absence of the 
statute,” and to the doubts of the correctness of Justice Story’s con- 
struction expressed in dissenting opinions and otherwise. He then, 
referring to the discussion in Mr. Warren’s article, of the rule of 
Swift v. Tyson, made a statement most unusual in a judicial opin- 
ion, saying: 


But it was the more recent research of a competent scholar, 
who examined the original document, which established that 
the construction given it (the statute) by the Court was erro- 
neous; and that the purpose of the section was merely to make 
certain that, in all matters except those in which some federal 
law is controlling, the federal courts exercising jurisdiction in 
diversity of citizenship cases would apply as their rules of deci- 
sion the law of the state, unwritten as well as written. 


Pointing out the fallacies in Swift v. Tyson, it was said that in 
such cases the law to be applied is the law of the state: 


And whether the law of the state shall be declared by its 
Legislature in a statute or by its highest court in a decision, is 
not a matter of federal concern. 


And speaking of the common law: 


There is no federal general or common law. Congress has 
no power to declare substantive rules of common law applicable 
in a State whether they be local in their nature or “general,” 
be they commercial law or a part of the law of torts. And no 
clause of the CoNsTITUTION purports to confer such a power 
upon the federal courts. 


And, quoting Justice Holmes: 


But law in the sense in which courts speak of it today does 
not exist without some definite authority behind it. 


And I have shown that the common law of the several states, in 
fact, has legislative authority behind it. 

Thus Erie v. Tompkins has, in unmistakable language, repudiated 
the whole doctrine of Swift v. Tyson. I would not say that the 
result is to confer on the states a new independence. I prefer to say 
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that there has been restored to them the independence which the 
ConsTITUTION intended should be theirs. 

One of the striking things about the history of the Supreme Court 
is that its decisions of constitutional questions, and especially on the 
division of powers between the two governments, cannot fairly be 
said to have been controlled by the previous political bias and party 
alignments of the Justices. 

Our Presidents have usually appointed judges from the ranks of 
their own party and the appointees have generally, before becoming 
judges, been more or less active in party politics and sometimes 
strong partisans. But, almost without exception, where the Court 
has been divided in opinion, the division has not been along party 
lines but Justices recognized as adherents of both parties have been 
on both sides. 

The origin of American political parties may be traced to the con- 
flicting conceptions of Jefferson and Hamilton when both were in 
Washington’s cabinet. The result was the party of Jefferson, known 
as Republicans, and the party of Hamilton, known as Federalists. 
The principal bone of contention between them was the proper con- 
struction of the general welfare clause and the provision empowering 
Congress to make “all laws which shall be necessary and proper for 
carrying into execution” all the powers conferred by the ConstiTu- 
TION. The Republicans contended for a construction that would limit 
the Federal government to powers expressly granted and the Fed- 
eralists for one that would admit many implied powers. 

With the abandonment or change of the original names the party 
supposed to adhere to the Jeffersonian view has been known as Demo- 
crats and those supposed to adhere to the other view as first Whigs 
and finally as Republicans. But, in actual practice, there has been 
little consistency on either side and any constitutional line of division 
between the parties has become more and more shadowy. 

Most of the powers of the Federal government as we now know 
them were established by Court decisions during Marshall’s long 
term as Chief Justice. He had been a pronounced and active Fed- 
eralist and the five Justices whom he found on the bench were all 
classed as adherents to that party. And there has been a tendency 
to regard the decisions of the Court over which he presided as the 
judgments of Judges who were politically Federalists. 

But a few days after Marshall’s appointment and before he had 
relinquished the office of Secretary of State to assume his judicial 
duties, Jefferson became President. From that time until Marshall’s 
death the appointing power was constantly in a Republican, or as 
later called, Democratic President. And contemporary history records 








~ Foe ee 4 © ff 6 ts 0606 WwW 


eo oe oh 6c . 2a 2 tt Oe 











CONSTITUTIONAL LAW SYMPOSIUM: FRIERSON 1229 


that, in the making of appointments, one, if not the first, qualifica- 
tion required was that the appointee should be a known and staunch 
Republican or Democrat. 

The result was that by 1811, and before there had been any deci- 
sions on the respective powers of the Federal and State governments, 
only two Federalists—Marshall and Washington—were on the bench 
and their associates were five Democrats appointed by Jefferson and 
Madison. And, after Justice Washington’s death in 1829, Marshall, 
as a lone Federalist, presided over a Court of six Democrats. It is 
certain, therefore, that not one of his great opinions on the powers 
of the Federal government could have been more than a dissenting 
opinion if it had not been concurred in by at least three or four 
Democrats. 

There is also a myth that the decisions of the Court over which 
Roger B. Taney presided considerably weakened the federal powers 
established by the Marshall decisions. It is true that partisan Whigs 
feared and partisan Democrats vaguely hoped that much of the work 
of Marshall would be undone. 

But neither fears nor hopes were realized. I think no case can 
be found in which the Taney Court receded from any decision of the 
Marshall Court. That the Whig fears proved to be groundless is 
attested by no less a competent witness than the great Whig, Henry 
Clay. He was among the most violent and abusive of the Senators 
who opposed Taney’s confirmation. But, after watching with a crit- 
ical eye the latter’s judicial career, he felt impelled, when nearing 
the end of his long career, to say to the Chief Justice at whose hands 
he had expected disaster to the CoNsTITUTION and the government: 
“T am satisfied now that no man in the United States could have 
been selected more abundantly able to wear the ermine which Chief 
Justice Marshall honored.” 

Indeed, in some cases, the Taney Court went further in strength- 
ening federal power than the old Court had gone. In Swsft v. Tyson, 
the Court took away from the states a large part of their judicial 
power by a distinction for which no supporting intimation can be 
found in any opinion of Marshall’s. And the only good thing I can 
say about this unanimous decision of a Court of nine men all of 
whom had been appointed as Democrats is that, it is beyond the 
suspicion of having been brought about by the political bias of 
the Justices. 







PROCEDURAL ASPECTS OF THE NEW STATE 
INDEPENDENCE 


CHARLES E. CLARK 
Circuit Judge, United States Circuit Court of Appeals for the Second Circuit 


When with some misgivings I at length accepted sentence to the 
bench, I was disturbed by the thought that thereafter I was not 
expected to have any opinions except such as the West Publishing 
Company might entomb in “the too little-read Federal Reporter.” * 
My friends, however, seemingly refused to share my perturbation, 
but maintained an annoying air of equanimity, if not downright relief, 
at the prospect. But they offered me the solace that I could at least 
still talk on procedure, since there was nothing to fight over in that 
field and it didn’t make much difference how procedural points were 
decided anyhow. I did take comfort in that suggestion and hope, 
therefore, that it may excuse my presence here. For I could hardly 
presume to join a conference dealing with profound problems of 
constitutional law to talk merely procedure except on the excuse that 
that’s either all I know or all I-dare talk about. And if you feel 
that you are descending from the heights to the depths of the law 
or perhaps from the sublime to the ridiculous, please be charitable 
and recall the famous saying of a great English judge that rules of 
practice are but the handmaid, rather than the mistress, of justice.? 
One ought not expect a handmaid to be as fascinating as a mistress. 

What I shall hope to do in the course of this brief talk, thus 
necessarily barren of opinions or ideas, is to call attention to a few 
questions which have developed as a result of the recent federal 
emphasis upon application of state law in our system of national 
courts. Naturally we must begin with Mr. Tompkins’ unfortunate 
error in getting tangled up with the Erie Railroad—unfortunate cer- 
tainly for himself, if not for us “lower” federal judges.* Many com- 
mentators have remarked on the anomaly that procedural uniformity 
in the federal courts should have been attained at long length at the 
very time of this emphatic declaration of complete subservience to 
state substantive law. But anomalies are not unusual in the law, 


1 The expression is Judge William Clark’s in Townsend v. United States, 106 
F. (2d) 273 (C. C. A. 3d, 1939), though I understand he and his famous pub- 
lishers are in some disagreement whether it should be “the little-read” or “the 
too little-read” Federal Reporter. 


2 Collins, M. R., in Jn re Coles cy ; K. B. 1, 4. Cf. Clark, The Handmaid 
of Justice (1938) '23 Wasu. U. L. Q. 29 


3 Erie R. Co. v. Tompkins, 304 U. : 64, 58 Sup. Ct. 817, 82 L. ed. 1188 
(1938). 
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especially when they flow out of the initial and basic one implicit in 
a federal system—a system wherein two sovereignties, the state and 
the national, each operate with kingly force in the same territory 
at the same time. Perhaps, indeed, we betray our lack of under- 
standing of problems necessarily inherent in our governmental system 
by thinking of those recent developments as really presenting an 
anomaly; for they are but new angles of, or perhaps only a new 
and slightly shifted emphasis on, old problems. 

In what I have just said I have probably indicated my own thesis 
so adequately that there is little more for me to say. I continue be- 
cause I fear that some decisions tend to treat the application of the 
Tompkins case to procedural matters, and particularly to the new 
federal rules of civil procedure, as a simple matter of using a rather 
arbitrary yardstick to test their validity or effect. It apparently comes 
to this that, if a federal rule seems to affect the substantial rights of 
the parties, or to be an important factor in the outcome of the case, 
then ipso facto it must be set aside at once for the state procedure. 
It should be added that not all decisions do treat the matter as thus 
one of blacks and whites, and that the law reviews have done a dis- 
tinct service to the profession and the bench in carefully analyzing 
the issues involved.* Personally I am clear that here we must be 
particularly on our guard against hasty and wide-sweeping conclu- 
sions, and that for all-embracing categories we must substitute limited 
holdings applicable in the main only to the special circumstances of 
particular cases. If we do not do this, I believe we will find our- 
selves not only ignoring some of the deeper implications of our 
problem as they affect the interrelation of the state and national 
courts, but also undermining the recently developed leadership of the 
federal courts in procedural reform. Indeed, I venture to make a 
plea that we do not give up the gains recently achieved in effective 
federal law administration too lightly or except as we are persuaded 
that the state interest to which we yield is one of substantial and 
immediate worth—is, in truth, more than a mere abstract generality. 
Before the Tompkins decision there was no easy general answer to 
problems of adjustment of a federal system which must give proper 
scope to state law. There isn’t now, after the decision. And we 
shall not find one by trying to think there is, though we may warp and 
restrict the new federal rules in the process. 

The immediate issue is formed by asking, What is the effect of 
Erie Railroad v. Tompkins on the new rules? Of course, an easy 
answer, supporting the rules as is, is possible. We may say that the 


4 The articles and comments are already too numerous for citation; several 
are referred to below. 
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decision only requires the federal courts to follow state law in mat- 
ters of substantive right, and since the Court has authoritatively 
declared matters included in the new rules to be procedural by the 
mere fact of such inclusion,® there’s an end of the matter. But gen- 
eral rules have always been subject to test in litigation between par- 
ties, and, as the cases already show,® these rules cannot expect any 
other fate. Moreover, they will be subject to interpretation, and 
restrictions set upon them in the course of interpretation may be as 
serious as outright disaffirmance.’ 

Before considering more in detail some of the questions raised by 
the Tompkins case with respect to various of the rules, perhaps we 
may pause for a moment to consider what is the effect of this deci- 
sion outside its effect on the rules. I mention the question because 
I have heard the thesis advanced that its substantial results are 
largely limited to those which may be found with respect to the pro- 
cedural rules. This thesis is supported by argument that the central 
principle of the case was being followed in substantial effect in the 
federal courts before its pronouncement by the Court. Now this 
argument must not be too broadly stated, for we know that cases 
presenting the issue were recurringly appearing on the docket of the 
Court. I need to recall that the Tompkins case itself was a reversal 
of my own court.* And my own judicial experience has been too 


brief to justify too confident conclusions. All I can say is that 
though hardly a case is now so friendless that appealing counsel 
does not eventually call upon this decision for support, yet day after 
day we are forced of necessity to apply state law in all the large 
volume of commercial litigation we have before us, particularly that 
resulting from the bankruptcy jurisdiction, and we could not do any- 


5 In the light of the limitations of the enabling act of June 19, 1934, c. 651, 48 
Stat. 1064 (1934), 28 U. S. C. §§ 723b, 723c (1934), and the stated purpose of 
the rules to govern procedure, Rules 1 and 82, with the Advisory Committee’s 
notes thereto. 


6 Compare the recent ruling in Melekov v. Collins, 30 F. Supp. 159 (S. D. 
Cal. 1939), that Rule 4(f) for service of process anywhere in the state is in- 
valid. And compare criticism in Commentary (1939) 2 Fep. Ruxes Serv. 4f. 
21 and in (1940) 53 Harv. L. Rev. 883. See Schwarz v. Artcraft Silk Hosiery 
Mills, Inc., 110 F. (2d) 465 (C. C. A. 2d, 1940). The validity of Rule 35(a) 
for compulsory physical or mental examination of a party has been sustained 
against attack in Sibbach v. Wilson & Co., 108 F. (2d) 415 (C. C. A. 7th, 
1939), but certiorari has been prayed for. [Certiorari was granted by the 
Supreme Court on April 8, 1940, two days after Judge Clark’s address.—Eb.] 

7 In Francis v. Humphrey, 25 F. Supp. 1, 5 (E. D. Ill. 1938), it was said that 
even if the state rule of burden of proof of contributory negligence must pre- 
vail, yet the federal rule of pleading under 8(c) might still have its own lim- 
ited scope. And in Sampson v. Channell, 110 F. (2d) 754, 757 (C. C. A. Ist, 
1940), Judge Magruder suggests that the Supreme Court might have adopted a 
rule of burden of proof which would have been valid and conclusive of the case 
at bar, but Rule 8(c) was one only “of pleading.” 


8 Tompkins v. Erie R. Co., 90 F. (2d) 603 (C. C. A. 2d, 1937). 
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thing else even had Tompkins never gotten in the way of the Erie 
train. With us the bulk of litigation, outside such purely federal 
topics as patent or admiralty law, concerns transactions occurring in 
New York. Hence we find ourselves steadily applying the New York 
law of fraudulent conveyances, registration of chattel mortgages, trust 
receipts, stock corporations, and so on and so forth—in a large num- 
ber of instances even before the New York courts have themselves 
announced the law.® A large share of these matters turns on New 
York statutes; as to many, we would be hard put to it to find a 
“federal law” on them. It would be unthinkable to apply other than 
New York law, and I can now recall not a single instance where the 
point would seem even doubtful.?° 

Let me say with emphasis that I regard this trend not only as 
natural and inevitable, but also as most desirable. It would indeed 
be a reproach on our law if a litigant could obtain some advantage 
in fundamental rights through the mere chance that he was entitled 
to sue in the federal courts. The very need of consistency and im- 
partiality in our law calls for the application of the Tompkins doc- 
trine. Even though that result might be forthcoming in any event,” 
the impetus given by the Court’s pronouncement desirably accelerated 
the trend. Granting all that, we may still say also that uniform and 
simple federal procedure represents an outstanding gain which should 
not be lightly cast aside. The new federal rules constituted a reform 
made by lawyers for lawyers. Its success to date has been literally 
phenomenal. The ease with which both attorneys and judges have 
adjusted themselves to the changes and the zeal with which they have 
taken advantage of the new developments surpass anything which has 
happened before. Usually a long period of adjustment, of pain and 
indecision, has followed any major reform of practice. Not so in 
the present instance. Indeed, two commentators, after referring to 
the use made of the discovery procedure by practitioners, remark 
further that “remarkably enough, the judges, casting off the old 
shackles, have applied the new scope of examination almost literally. 
Federal discovery is in operation.” ** There is hardly a breath of 
dissent.’* 


9 Cf., e. g., Sammet v. Mayer, 108 F. (2d) 337 (C. C. A. 2d, 1939); Barr & 
Creelman Mill & Plumbing Supply Co. v. Zoller, 109 F. (2d) 924 (C. C. A. 2d, 
1940). 

10 Cf., A. L. C., The Common Law of the United States (1938) 47 Yate L. J. 
1351. 

11 McCormick and Hewins, The Collapse of “General” Law in the Federal 
Courts (1938) 33 ILL. L. Rev. 126. 

12 Pike and Willis, Federal Discovery in Operation (1940) 7 U. or Cur. L. 
Rev. 297, 327. 

13 That my old friend Professor McCaskill is pleading so longingly for the 
halcyon days of the common law in Jury Demands in the New Federal Pro- 
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Now we can emphasize the point that procedure is only a means 
to an end, that of achieving substantive justice, not an end in itself,’* 
and yet find values in it. That a case may progress steadily and 
expeditiously to its rational conclusion without mistakes at best waste- 
ful of time and money, at worst preventing a just adjudication, is 
of the utmost importance to the litigants. But the two parties to a 
case are not the only ones interested. All other litigants whose cases 
may be delayed by gluts in the court calendar, and the public which 
bears the ultimate cost of litigations, are most directly interested. 
Until, therefore, we are shown that a specific state policy of sub- 
stance is being thwarted, I submit that we should follow the carefully 
formulated principles of the new procedure. 

We are justified in taking this position because no abstract and 
formal differentiation between substance and procedure is possible. 
In fact almost any borderline case will necessarily present elements 
both substantive and procedural in nature. A wise teacher pointed 
this out some years ago with particular reference to a field where this 
problem had already caused much difficulty. In his famous article, 
“<«Substance’ and ‘Procedure’ in the Conflict of Laws,’ ** Professor 
Walter Wheeler Cook demonstrated that no arbitrary line between 
the two concepts was possible, since the decisions treated the same 
matter at times as one, at times as the other, of the two, as the pur- 
poses for which definition is made may vary. The problem, then, is 
not one of discovering the location of a preéxisting “line,” but of 
deciding where on sound principles of policy a line shall be drawn. 
And this involves the delicate task of balancing interests, which is 
the way problems of federal and state adjustment have been met from 
the beginning and which is the essence of the judicial process. 

If, on the other hand, we try to say that anything possessing an 
element of substantive law is beyond the federal rules, the result is 
staggering. The number of the federal rules about which such issue 
may be raised is indeed large. Thus, with respect to the very first 
two rules, wherein the fundamental reform of the union of law and 
equity is set forth, it might be argued that a litigant who could rely 
on a bare legal right until he could be forced before a court of equity 
has something of substantive value to himself, at the very least of 
nuisance value. We may perhaps recall that there were the state 


cedure (1940) 88 U. or Pa. L. Rev. 315 (where he finds I am guilty of a new 
crime or disease—“mergeritis”), seems to me, by the very nostalgia of the plea, 
to accentuate the fact that the new procedure is working. Cf., Pike and Fischer, 
Pleadings and Jury Rights in the New Federal Procedure (1940) 88 U. or Pa. 
L. Rev. 645. 

14 Supra note 2. 


15 (1933) 42 Yate L. J. 333, 336. 
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court decisions, now for the most part forgotten, which even held 
that a litigant in an equity case had a constitutional right to a trial 
by a chancellor, not a jury..° Then Rule 3, dealing with the com- 
mencement of suit by the filing of a complaint with the clerk, may 
affect the time of running of state statutes of limitation.’ Perhaps 
we may skip over the rules providing for a simple system of pleading 
the ultimate facts, though the New York lawyers certainly seem to 
think that particularization on motion, separate statement, and the 
whole hierarchy of pleading objections familiar in state practice 
should be theirs to use in the federal courts.** But we shall have 
to pause when we come to rules dealing with the burden of pleading 
and proving particular issues, for they raise the whole question. 
They are the stock examples to which every one turns for illustra- 
tion of the problem. 

Rule 8(c), following precedents in England, Connecticut, and New 
York, which have shown the usefulness of definite rules as to the 
duty to plead certain oft-recurring defenses, provides that a party 
must affirmatively set forth certain defenses there listed. Those in- 
clude such defenses as accord and satisfaction, payment, release, the 
statute of limitations, and the statute of frauds. Included among 
these is contributory negligence. The rule does not in terms refer to 
the burden of proof, but it is usual, though not invariable, for the 
burden of proof to accord with the burden of pleading.’® In general, 
the two rules are settled by like principles which turn upon considera- 
tions of fairness and equity as to who should advance and support 
the issue if it is to be presented at all. 

Now the rule adopted in probably the greater number of states 
has been that the burden of both pleading and proving the contribu- 
tory negligence of the plaintiff has been upon the defendant, and this 
has been the settled rule of the federal courts.*° Indeed, the leading 
case of Central Vermont Ry. v. White,» held that this rule should 


16 Compare such a case as Brown v. Kalamazoo Circuit Judge, 75 Mich. 274, 
42 N. W. 827 (1889), with Brown v. Greer, 16 Ariz. 215, 141 Pac. 841 (1914); 
and see CLARK, Cope PLEADING (1928) 60-61. 

17 (1938) 51 Harv. L. Rev. 1087; 1 Moore’s Feperat Practice (1938) 238- 
256. 

18] have discussed this point of view elsewhere. See Clark, The Bar and the 
Recent Reform of Federal Procedure (1939) 25 A. B. A. J. 22; PRocEEDINGS OF 
THE NEw YorK SYMPOSIUM ON THE FEDERAL RuLEs (1938) 240, 243; see also 
Pike, Objections to Pleadings under the New Federal Rules of Civil Procedure 
(1937) 47 Yate L. J. 50, 62-65. 

19 The issue of payments seems to be the only substantial variation. CLARK, 
Cope PLEADING (1928) 195-196, 417-419. 

20 CLarK, Cope PLeapInG (1928) 209-210; Tunks, Categorization and Fed- 
eralism: “Substance” and “Procedure” after Erie Railroad v. Tompkins (1939) 
34 Itt. L. Rev. 271-273. 

21 238 U. S. 507, 35 Sup. Ct. 865, 59 L. ed. 1433 (1915). 
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be applied in Vermont in a case under the Federal Employers Lia- 
bility Act in preference to the state rule, since a plaintiff had a right 
to such a course, which was more than procedural and was substan- 
tive under that Act. And the case now is perhaps the most freely 
cited precedent against federal uniformity on proving contributory 
negligence. 

The problem under the Tompkins case is acute because a number 
of important and populous states have the rule which places the 
burden of showing freedom from contributory negligence upon the 
plaintiff. These include the state of New York, except in death cases, 
and the state of Illinois. A federal court sitting in Illinois has already 
ruled that in an action there governed by Illinois law, the burden of 
proof of lack of contributory negligence is upon the plaintiff—a 
decision which has been widely cited, but which, as I say with all 
deference, seems to me to leave some stones not overturned and 
therefore not to constitute the final word on the subject.?? Other 
decisions are rather conflicting, and commentators have presented a 
variety of points of view.** Recently Judge Hincks has been called 
upon to rule on this question in the light of Connecticut law, and 
since this law, in my opinion, presents a real laboratory case for 
consideration, or perhaps experimentation, I may be pardoned for 
examining it with some care. 

In Connecticut the historic rule has been that in a negligence action 
the plaintiff, in proving that the defendant was the proximate cause 
of his injury, must show that he himself is free from negligence. 
Under this analysis an allegation charging defendant with negligence 
said in effect that the defendant’s negligence was the proximate cause 
of the injury, thus excluding any contributory negligence of the 
plaintiff, and no other allegation was necessary.* Nevertheless the 
lawyers, who doubtless had purchased and read pleading form books, 
came often to include the unnecessary allegation that the plaintiff 
was in the exercise of due care at the time of the accident. You will 
soon see how this striving for perfection by the lawyers became their 
undoing. There came a case where the defendant autoist succeeded 
in killing his victim and thus destroyed the only eye-witness to the 
accident other than himself. Naturally the administrator in bring- 
ing suit for wrongful death was unable to show that his intestate 






















































































































22 Francis v. Humphrey, 25 F. Supp. 1 (E. D. IIl. 1938). 


28 Schopp v. Muller Dairies, Inc., 25 F. Supp. 50 (E. D. N. Y. 1938). Cf., 
Bridges v. Dahl, 108 F. (2d) 228 (C. C. A. 6th, 1939); and see Tunks, supra 
note 20; (1938) 38 Cor. L. Rev. 1472, 1478; (1939) 27 Geo. L. J. 375; (1939) 
27 Inv. B. J. 310; (1939) 34 Inv. L. Rev. 106; (1939) 24 Iowa L. Rev. 609 ; 
(1939) 6 U. or Cur. L. Rev. 510; (1939) 87 U. or Pa. L. Rev. 344. 


24 See discussion in (1935) 9 Conn. B. J. 282-297; (1923) 32 Yaxe L. J. 483. 
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was in the exercise of due care. He was therefore non-suited, and 
on appeal the decision was affirmed, though Chief Justice Wheeler 
wrote a stirring dissent condemning the backwardness and harshness 
of the ruling.2® That was in 1930. In 1931, the legislature had 
responded to the demand for change by providing that in death cases 
the burden of this issue should be on the defendant.?* 

One might think that this substantial reform had been accomplished 
and questions about it put at rest. Nevertheless shortly thereafter 
in a death case the lawyer made the unnecessary allegation that his 
intestate was in the exercise of due care. The court took him at his 
word and charged directly contrary to the statute on the ground that 
the plaintiff had assumed the burden of proof of due care by plead- 
ing it. That decision was upheld by the supreme court of our state, 
on the ground of invited error, that is, that the plaintiff had invited 
the error which the trial court had committed.” The present dis- 
tinguished Chief Justice took me to task for venturing some criticism 
of the case, pointing out that it was the theoretical and professorial 
point of view which led me to do so.2* Now that I have become a 
judge I can confess to more sympathy with the view which endeavors 
to sustain a trial court’s ruling during a long and hard-fought case. 
I still wonder, however, whether the state’s policy solemnly declared 
by the legislature had not been somewhat lightly set aside because 
of a lawyer’s mistake in pleading not wisely, but too well. 

At any rate, in the light of this history, can we say that the burden 
of proof of contributory negligence in non-death cases is so vital a 
state policy that it overrides the federal rule? This would be anom- 
alous when the state supreme court holds that even a declaration by 
the legislature on the subject may be set aside by the parties them- 
selves. It has said further that the statue is “procedural in its char- 
acter rather than one affecting substantive rights” and merely raises a 
presumption of due care, shifting the burden of proof; hence it ap- 
plies to pending actions.”® Judge Hincks said that when the court 
of last resort of the state had held that the burden of proof of con- 
tributory negligence was no part of the substantive law of the state, 


25 Kotler v. Lalley, 112 Conn. 86, 151 Atl. 433 (1930). 
L. J. 484. 


26 Conn. Gen. Stat. Supp. § 1654c (1931). 


27 Hatch v. Merigold, 119 Conn. 339, 176 Atl. 266 (1935). Cf., Effect of Un- 
necessary Affirmative Pleading upon the Burden of Proof (1929) 39 Yate L. J. 
117. 


Cf., (1931) 40 Yare 


28 (1935) 9 Conn. B. J. 282, 290. 

29 Toletti v. Bidizcki, 118 Conn. 531, 537, 173 Atl. 223 (1934). See the sim- 
ilar statement of Circuit Judge William Clark in Guardian Life Ins. Co. v. 
Clum, 106 F. (2d) 592 (C. C. A. 3d, 1939), quoted in (1939) 25 A. B. A. J. 
1068. 
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the Tompkins case required him to treat the matter as one of pro- 
cedure and follow Rule 8(c) in a non-death case.*° And who with 
this background is willing to attack that result? As a matter of fact, 
a law review commentator urged that very result for New York 
cases, on the ground that the New York state courts had held the 
issue procedural.*? 

The final chapter in the Connecticut story needs to be stated, for 
the Connecticut legislature, always obliging to its litigants and its 
judges, has just amended its statute again to place the burden of con- 
tributory negligence on the defendant in all cases, whether of death 
or of personal injury or property damage.** That is the one solution 
which can confidently be recommended to everybody. 

I suggest again that this shows that a rule, which obviously has 
some effect upon substantive rights and just as obviously has to do 
with the manner in which the case is brought before and presented 
to the courts, does affect both substance and procedure, and that we 
cannot decide in which category it must go for present purposes 
without weighing other matters of policy. May it not be sound to 
do as Judge Hincks has done and to try to ascertain how strongly 
substantive the rule is regarded in the state itself, by its legislature 
and courts? This will not be an easy task, leading always to a clear- 
cut conclusion, but it is one which does give proper value to the 
conflicting interests here present. 

The complications of this problem can be increased by asking, if 
any state law governs, which one it is. That is a question which is 
going to obtrude itself quite often on the courts. For negligence cases 
usually are in the federal courts only because the parties are citizens 
of different states and hence very often the accident will have hap- 
pened in a state other than the one wherein the federal court is 
actually sitting. Under the present state of district court law, 
what would be the answer if a Connecticut defendant is sued in the 
District Court of Connecticut for an accident occurring in Illinois? 
In the Connecticut district the burden of proving contributory negli- 
gence is procedural; in Illinois it is not. The issue may be varied 
by stating the converse situation or in other details, but I am quite 
sure you can picture those variations without my help and have an 
answer ready at hand for each situation.** Let me suggest again the 


30 MacDonald v. Central Vt. Ry., Inc., 31 F. Supp. 298 (D. C. Conn. 1940). 

31 (1939) 87 U. or Pa. L. Rev. 344. 

82 Conn. Gen. Stat. Supp. § 1399e (1939). 

33 See Sampson v. Channell, 110 F. (2d) 754 (C. C. A. Ist, 1940). See also 
Pike and Fischer, What Law Governs Matters of “Substance” in Federal Prac- 
tice (1939) 2 Fev. Rures Serv. 1.3; and Tunks, supra note 20. In Sampson v. 
Channell, Judge Magruder refers to the fact that the state courts have generally 
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thought I have offered that, unless the state policy is clear and 
compelling, there would seem to me no reason for rejecting the fed- 
eral rule. In other words, the burden should be on the party who 
asks its disaffirmance to demonstrate that state policy so requires. 

But, before I leave this subject, I feel that with some fear and 
trepidation I must turn to consideration of the Supreme Court’s own 
most recent pronouncement on the matter of burden of proof. It 
has been thought that in the case of Cities Service Oil Co. v. Dunlap, 
decided last December,** the Court has put these matters at rest by 
holding the matter of burden of proof to be one of substance. Now 
I presume that in the short time I have been on the bench I have 
as high record of error as any judge, and I am therefore almost 
predisposed to error here. Nevertheless I do not believe that is so, 
even though the Court supported its decision by saying that Central 
Vermont Ry. v. White,*®> “considered an analogous situation and 
pointed out the principle presently applicable.” For it seems to me 
the same problem arises which I have stressed above, namely, How 
seriously did the state courts view the particular issue, which was 
that of a bona fide purchaser for value without notice of land? The 
court below admitted that the state law as to this burden was dif- 
ferent from that applied by the trial court, but relied on the excep- 
tional character of the state law and the fact that the rule of the 
federal courts and of most of the states was otherwise.*® This was 
not a proper basis for disregarding the state rule, and the Supreme 
Court, taking the circuit court at its word as to what the state rule 
was, therefore reversed. 

Now I wonder if an actual exploration of the state law might not 
have dredged up some of the points I have referred to as presented 
by the Connecticut doctrine of contributory negligence. The state in 
question was Texas. I do not want to be dogmatic about the matter, 
for I cannot pretend to have made a complete analysis of Texas 
decisions, and I refer to the point only by way of example. But it 





































held rules allocating the burden of proof of contributory negligence to be pro- 
cedural in nature, but he then says that the result must be otherwise in the fed- 
eral courts under the Tompkins doctrine. Nevertheless his actual decision is in 
accord with the views of the state courts and supports the arguments set forth 
in the text, for it places the burden on the defendant, contrary to the law 
of Maine, ‘where the accident sued on occurred. This result’ was reached 
because the action was tried in the federal court in Massachusetts, and the 
supreme judicial court of that state insists that the rule is procedural and the 
burden must be on the defendant, even though the law of the place of the acci- 
dent may be otherwise. Judge Wilson concurred in the result only; Judge 
Peters dissented. 

34 308 U. S. 208, 60 Sup. Ct. 201, 84 L. ed. (adv. on) 185 (1939), noted 
(1940) 8 Geo. Wasu. L. Rev. 860 and (1940) 26 Va. L. Rev. 375, 

35 Supra note 21. 
36101 F. (2d) 314 (C. C. A. 5th, 1939). 
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is my impression that Texas also holds to the doctrine of invited 
error and that unnecessary pleading may lead to assumption of a 
burden of proof not otherwise resting upon the pleader. Certainly I 
do not see how the case of Boswell v. Pannell, decided by the Su- 
preme Court of Texas in 1915, is to be otherwise explained, for it 
appears to me to hold that defendant had pleaded himself into the 
burden of proving himself an innocent purchaser for value. The court 
points out that the defendant had the benefit of this affirmation be- 
fore the jury, which may have been a distinct help to him. And this 
is the same issue which was in the Dunlap case. Perhaps the Texas 
court views the issue no more seriously than does the Connecticut 
court that of contributory negligence. 

The Dunlap case, with certain variations, might be made to pre- 
sent other aspects of the same problem. There complainant sued to 
quiet title to a strip of oil land, relying on a chain of title wherein 
was a deed conveying the land in question if the bounds, but not the 
distances, cited in it prevailed. Defendant relied on a chain of title 
where the distance stated in this deed would govern, to wit, 440 
yards, instead of 506 yards. Could defendant have raised substan- 
tially the issue he desired by a simple denial, and then reliance on 
proof of the facts and circumstances under which the deed was given 
as explaining its meaning? At any rate, he did not try to do so, 
but pleaded that the bounds stated in the deed were inserted therein 
by mistake and inadvertence. Complainant replied simply that it was 
a bona fide purchaser for value without notice. These were all the 
pleadings, on the basis of which the district court held that com- 
plainant had the burden of proof of its innocence, to be now reversed 
by the Supreme Court. I refer to this matter only to suggest that 
the way a case is pleaded often will go far to determine the way it 
must be presented at trial. That is particularly true in view of the 
union of law and equity. Matters which in the old days required a 
separate bill of reformation now at most come in as an equitable 
defense in the answer, and it may be possible to squeeze them into 
a mere denial.** How far do such vagaries in pleading, inevitable 
under a fairly simple and unregulated system of allegation, go to 
determine our substantive rules? I do not regard it as particularly 
desirable that a court should adjust its rules of burden of proof 
and presumption to the way the parties plead, but I wonder if to a 
certain extent it is not inevitable. At any rate, without necessarily 
going that far, we can have these possibilities in mind in weighing 


87107 Tex. 433, 180 S. W. 593 (1915). Cf. also (1940) 88 U. or Pa. L. Rev. 
482, 483. 


38 Cf., Clark, Trial of Actions under the Code (1926) 11 Corn. L. Q. 482. 
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whether a federal rule regulating the procedural steps is to be not 
followed. 

I wish there were time to discuss other matters concerning other 
federal rules left perhaps more or less in doubt by the Tompkins 
case. I can refer to only one more, a most interesting one indeed, 
as it seems to me. One would think that the rules for free amend- 
ment of pleadings, having had such a long basis in procedural reform 
generally and in the federal statutes themselves, would now be be- 
yond the realm of permissible doubt. Yet a distinguished circuit 
court of appeals has already ruled that Rule 15(c), providing that, 
when the claim asserted in the amended pleading arises out of “the 
conduct, transaction, or occurrence” set forth in the original plead- 
ing, the amendment shall relate back to the date of the original 
pleading, does not apply when state decisions have said that two or 
more different causes of action arise out of a single transaction or 
occurrence.*® The matter there under consideration was one involving 
different claims for wrongful death. This decision, too, may be far- 
reaching, not merely because it goes against what seemed to be fairly 
well settled rules of amendment, but also because it brings back into 
the new federal rules the concept of cause of action,*® which had 
been definitely outlawed in favor of emphasis upon not the legal 
right, but the occurrence or transaction which might give rise to 
various legal rights. The implications of the decision may be rather 
serious if it cannot be confined rather strictly to its facts as based 
upon a particular Oklahoma statute as defined and construed by the 
courts of that state. 

I recall that Messrs. Frankfurter and Landis, in their well-known 
essay on “The Business of the Supreme Court,” stated that from the 
beginning of our government in 1789 until the time when they wrote 
controversy had been continuous and prolonged as to the proper 
orbit of federal and state action. I dare say that the two partners— 
and particularly the senior member as justice of the Supreme Court 
—have had occasion to see the continuance of this issue even to the 
present moment. For one I do not look for any complete adjust- 
ment of the problems of which I have spoken. As you can see, 
instead I shudder at the prospect of any attempt at finality. I sug- 
gest once more that in mere matters of getting things done in courts, 
as well as elsewhere, we achieve more if we can round off all sharp 


39 L, E. Whitham Construction Co. v. Remer, 105 F. (2d) 371 (C. C. A. 10th, 
1939), criticized in (1940) 34 Itt. L. Rev. 765 and in Pike and Fischer, Rela- 
tion Back of Amendments to _—— after Statute of Limitations Has Run 
(1939) 2 Fep. Rutes Serv. 15c.1 

40 See Collins v. Merto- Gelduve Pictures Corp., 106 F. (2d) 83, 86 (C. C. A. 
2d, 1939); Elliott v. Mosgrove, 162 Ore. 540, 93 P. (2d) 1070 (1939). 
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points and if we can allow for considerable play in the joints of our 
machine. If in fact we are bound by matters of constitutional right 
on these problems, I fear we shall just about be compelled to give 
up hopes of achieving any degree of procedural efficiency. If, how- 
ever, we have here, as I believe, only a question of practical ways 
and means to reach expeditiously fair and just results between par- 
ties litigant, then I expect we will continue to get along adjusting 
these issues of state and national policy in much the same way as 
we have done these many years. 























